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Introduction

While the drafters of the 1982 United Nations Convention on the Law of the Sea
largely perceived piracy as an outdated 18th century phenomenon,' increasing
pirate activities off the coast of Somalia since 2008 have once more spurred the
international community into action. The Security Council adopted various Chapter
Vll-based Resolutions® in which it has set itself the ambitious objective of the full
and durable eradication of piracy.® In order to attain this goal, the Security Council
has considerably expanded the range of enforcement powers against pirates and
armed robbers at sea.* However, as far as criminal prosecution of piracy suspects is
concerned, the counter-piracy Resolutions do not go beyond calling for enhanced
interstate cooperation in criminal matters and urging states to fully implement in-
ternational treaties relevant for the criminal prosecution of piracy, such as the SUA
and Hostage Conventions.’

The heavy impact of the counter-piracy Security Council Resolutions on en-
forcement powers on the one hand and the little influence they had on criminal
prosecution of piracy and armed robbery at sea on the other hand, is mirrored on
the operational level. While the call to take enforcement measures against pirates
and armed robbers at sea has been heeded by an unprecedented number of states,
these states are, once having arrested piracy suspects, quite reluctant to prosecute
them in their domestic courts. Currently, only a handful of arresting or victim states
are administering criminal justice over alleged pirates, notably, France, Spain, the
Netherlands, the United States of America, Yemen, and Germany.® The majority of

I Geifs, Robin/Petrig, Anna, Piracy and Armed Robbery at Sea — The Legal Framework
for Counter-Piracy Operations in Somalia and the Gulf of Aden (forthcoming).

2 S.C. Res. 1816, U.N. Doc. S/RES/1816 (June 2, 2008); S.C. Res. 1838, U.N. Doc.
S/RES/1838 (Oct. 7, 2008); S.C. Res. 1846, U.N. Doc. S/RES/1846 (Dec. 2, 2008) [here-
inafter: S.C. Res. 1846]; S.C. Res. 1851, U.N. Doc. S/RES/1851 (Dec. 16, 2008) [hereinaf-
ter: S.C. Res. 1851]; S.C. Res. 1897, U.N. Doc. S/RES/1897 (Nov. 30, 2009) [hereinafter:
S.C. Res. 1897]; S.C. Res. 1918, U.N. Doc. S/RES/1918 (April 27, 2010).

3 S.C. Res. 1846, preambular para. 10, and S.C. Res. 1897, preambular para. 13.

4 S.C. Res. 1846, para. 10, and S.C. Res. 1851, para. 6; both authorizations have been
prolonged until December 2010 by virtue of S.C. Res. 1897, para. 7.

5 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Na-
vigation, adopted March 10, 1988, 1678 U.N.T.S. 221; International Convention against
the Taking of Hostages, adopted Dec. 18, 1979, 1316 U.N.T.S. 205.

¢ Report of the Secretary-General on possible options to further the aim of prosecuting
and imprisoning persons responsible for acts of piracy and armed robbery at sea off the
coast of Somalia, including, in particular, options for creating special domestic chambers
possibly with international components, a regional tribunal or an international tribunal and
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suspects are instead transferred to states of the region in order to prosecute them,
often on the basis of specific transfer agreements.’

In light of this regional approach to prosecuting pirates and armed robbers at sea,
Part I of this book focuses on the piracy law of three African states. Given that by
the end of October 2009 over 100 piracy suspects were undergoing trial in Kenya,
the country is the main burden-carrier in the criminal prosecution of pirates.®
Therefore, the first article of this book is devoted to the legal framework for prose-
cuting pirates under Kenyan law (Dr. Paul Wambua, The Legislative Framework
for Adjudication of Piracy Cases in Kenya: Review of the Jurisdictional and Proce-
dural Challenges and the Institutional Capacity). The second article analyzes the
national piracy law in Tanzania (Raphael Kamuli, Tanzania’s Legal Framework on
Sea Piracy: An Obligatory but Inconsistent Model). Given that in March 2010 the
Council of the European Union authorized the High Representative to open nego-
tiations with Tanzania on the conclusion of a transfer agreement,’ the prosecution
of pirates in Tanzania will most probably gain importance in the near future. The
third article focuses on the State of Djibouti (4id Ahmed Ibrahim, Le cadre juridi-
que relatif a la piraterie maritime a Djibouti), which is assuming an important role
at a diplomatic level and in international cooperation in the area of sea piracy.

The Security Council not only urges individual states to criminalize piracy under
their domestic law and to favorably consider the prosecution of suspects,'® but also
stresses in its various Resolutions the importance of international and regional co-
operation in combating piracy. Part II of this book, therefore, focuses on regional
legislative approaches (to be) taken in order to more effectively combat and prose-

corresponding imprisonment arrangements, taking into account the work of the Contact
Group on Piracy off the Coast of Somalia, the existing practice in establishing international
and mixed tribunals, and the time and resources necessary to achieve and sustain substan-
tive results, U.N. Doc. S/2010/394 (July 26, 2010).

7 See e.g. the Exchange of Letters between the European Union and the Government of
Kenya on the conditions and modalities for the transfer of persons suspected of having
committed acts of piracy and detained by the European Union-led naval force (EU-
NAVFOR), and seized property in the possession of EUNAVFOR, from EUNAVFOR to
Kenya and for their treatment after such transfer, 2009 O.J. (L 79) 49-59 (EU); this Ex-
change of Letters was approved by the Council of the European Union, Council Decision
2009/293/CFSP, 2009 O.J. (L 79) 47-48 (EU); Exchange of Letters between the European
Union and the Republic of Seychelles on the Conditions and Modalities for the Transfer of
Suspected Pirates and Armed Robbers from EUNAVFOR to the Republic of Seychelles
and for their Treatment after such Transfer, 2009 O.J. (L 315) 37-43 (EU); this Exchange
of Letters was approved by the Council of the European Union, Council Decision
2009/877/CFSP, 2009 O.J. (L 315) 35-36 (EU).

8 Report of the Secretary-General pursuant to Security Council resolution 1846 (2008),
delivered to the Security Council, U.N. Doc. S/2009/590 (Nov. 13, 2009), para. 46.

 Council of the European Union, Press Release, 3005th Council Meeting, Foreign Af-
fairs, Brussels, March 22, 2010, available at www.consilium.europa.eu/uedocs/cms_Data/
docs/pressdata/EN/foraft/113482.pdf (last visited June 16, 2010).

10°S.C. Res. 1918, para. 2.
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cute piracy and armed robbery at sea. The first article deals with the Regional Co-
operation Agreement on Combating Piracy and Armed Robbery against Ships in
Asia and asks what lessons could be learned from this Asian regional approach for
the Somali context (Dr. Maximo Mejia, Regional Cooperation in Combating Piracy
and Armed Robbery against Ships: Learning Lessons from ReCAAP). The second
article discusses how and within which institutional framework African national
piracy laws could be harmonized in order to come to a coordinated, regional and
thus more effective approach in combating piracy (Dr. Henri Fouché, Harmonized
Legal Framework for Africa as an Instrument to Combat Sea Piracy).

Piracy law is continually evolving. This publication deals with the law on piracy
as it stood at the end of 2009.



Avant-propos

Les auteurs de la Convention des Nations Unies sur le droit de la mer de 1982
ont largement pergu la piraterie maritime comme un phénoméne dépassé du 18e
siécle.! Pourtant, la montée d’actes de piraterie maritime au large des cotes soma-
liennes en 2008 a contraint la communauté internationale a agir a nouveau. Le
Conseil de Sécurité a adopté plusieurs résolutions basées sur le Chapitre VII de la
Charte des Nations Unies? dans lesquelles il se fixe I’objectif ambitieux d’une éra-
dication totale et durable de la piraterie maritime.> Afin d’atteindre cet objectif, le
Conseil de Sécurité a considérablement élargi les compétences policiéres contre les
personnes soupconnées de commettre des actes de piraterie maritime ou de vol a
main armée en mer.* Pourtant, en ce qui concerne la poursuite pénale de personnes
suspectes de piraterie maritime et de vol a main armée en mer, les résolutions anti-
pirates ne vont pas au-dela d’un appel a la communauté internationale d’intensifier
la coopération interétatique en maticre pénale et de pleinement mettre en ceuvre les
traités internationaux pertinents pour la répression pénale de la piraterie maritime
comme la Convention pour la répression d’actes illicites contre la sécurité de la
navigation maritime et la Convention internationale contre la prise d’otages.’

Alors que les résolutions anti-pirates du Conseil de Sécurité prévoient des com-
pétences policieres accrues a 1’encontre les personnes qui commettent des actes de
piraterie maritime ou de vol a main armée en mer, elles n’ont que trés peu influencé
le systéme de répression pénale de ces mémes crimes. Cette divergence au niveau
normatif est également visible au niveau opérationnel. Alors que la demande du
Conseil de Sécurité de participer a la lutte contre la piraterie maritime et les vols a

I Geifs, Robin/Petrig, Anna, Piracy and Armed Robbery at Sea — The Legal Framework
for Counter-Piracy Operations in Somalia and the Gulf of Aden (a paraitre).

2 Résolution du Conseil de Sécurité 1816, U.N. Doc. S/RES/1816 (2 juin 2008); Réso-
lution du Conseil de Sécurité 1838, U.N. Doc. S/RES/1838 (7 octobre 2008); Résolution
du Conseil de Sécurité 1846, U.N. Doc. S/RES/1846 (2 décembre 2008) [ci-apres: Résolu-
tion 1846]; Résolution du Conseil de Sécurité 1851, U.N. Doc. S/RES/1851 (16 décembre
2008) [ci-apres: Résolution 1851]; Résolution du Conseil de Sécurité 1897, U.N. Doc.
S/RES/1897 (30 novembre 2009) [ci-aprés: Résolution 1897]; Résolution du Conseil de
Sécurité 1918, UN. Doc. S/RES/1918 (27 avril 2010).

3 Résolution 1846, paragraphe 10 de la Préambule et Résolution 1897, paragraphe 13 de
la Préambule.

4 Résolution 1846, paragraphe 10 et Résolution 1851, paragraphe 6; les deux autorisa-
tions étaient prolongées jusqu’en décembre 2010 par Résolution 1897, paragraphe 7.

5 Convention pour la répression d’actes illicites contre la sécurité de la navigation mari-

time du 10 mars 1988, 1678 U.N.T.S. 234; Convention internationale contre la prise
d’otages du 18 décembre 1979, 1316 UN.T.S. 212.
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main armée au large des cotes somaliennes était suivie par un bon nombre d’Etats —
fait sans précédent —, ces mémes Etats se montrent plutdt réticents a poursuivre les
pirates arrétées par leurs propres tribunaux. En effet, jusqu’a présent, trés peu
d’actions en justice ont été intentées par les Etats dont les navires effectuent des
patrouilles et arrétent des pirates ou par les Etats dont les ressortissants ou le bateau
étaient victimes d’une attaque de pirates. Font exception la France, 1’Espagne, les
Pays-Bas, les Etats-Unis d’Amérique, le Yémen et 1’Allemagne.® La majorité de
suspects arrétés est en général transférée pour leur poursuite pénale vers des Etats
de la région, souvent sur la base d’un accord de transfert.’

Face a I’approche régionale dans la poursuite pénale de personnes soupgonnées
d’étre responsables d’actes de piraterie maritime et de vol & main armée en mer, la
premiére partie de cet ouvrage présente les cadres juridiques nationaux portant sur
la piraterie maritime et le vol & main armée en mer de trois Etats africains: Kenya,
Tanzanie, Djibouti. Etant donné qu’en octobre 2009 des poursuites pénales contre
plus de 100 suspects de la piraterie maritime étaient en cours au Kenya, ce pays
assume une responsabilité primordiale dans la répression pénale de la piraterie ma-
ritime.® C’est pour cette raison que nous avons consacré le premier article du pré-
sent ouvrage au cadre juridique relatif a la poursuite pénale de la piraterie maritime
au Kenya (Dr Paul Wambua, The Legislative Framework for Adjudication of Pi-
racy Cases in Kenya: Review of the Jurisdictional and Procedural Challenges and
the Institutional Capacity). Le deuxiéme article met en lumiére le droit national de

¢ Rapport du Secrétaire général sur les différentes options possibles pour mieux parve-
nir a poursuivre et incarcérer les personnes responsables d’actes de piraterie et de vols a
main armée commis au large des cotes somaliennes, y compris, en particulier, sur des op-
tions tendant a créer dans les juridictions nationales des chambres spéciales, éventuelle-
ment dotées d’éléments internationaux, ou a créer un tribunal régional ou encore a créer un
tribunal international, et sur les accords correspondants en matiére pénitentiaire, en tenant
compte des travaux du Groupe de contact pour la lutte contre la piraterie au large des cotes
somaliennes, des précédents en mati¢re de création de tribunaux internationaux et de tribu-
naux mixtes, et du temps et des moyens nécessaires pour obtenir des résultats concrets et
durables, U.N. Doc. S/2010/394 (26 juillet 2010).

7 Voir par exemple 1’échange de lettres entre 1’Union européenne et le gouvernement du
Kenya sur les conditions et les modalités régissant le transfert, de la force navale placée
sous la direction de 1’Union européenne (EUNAVFOR) au Kenya, des personnes soupgon-
nées d’avoir commis des actes de piraterie ou des vols a main armée dans les eaux territo-
riales de la Somalie ou du Kenya qui sont retenues par ’EUNAVFOR et de leurs biens
saisis en possession de cette derniére, ainsi que leur traitement aprés un tel transfert, 2009
J.O0. (L 79) 49-59 (UE); approuvé par le Conseil de I’Union européenne avec décision
2009/293/PESC, 2009 J.O. (L 79) 4748 (UE); échange de lettres entre 1’Union euro-
péenne et la République des Seychelles sur les conditions et les modalités régissant le
transfert, de ’EUNAVFOR a la République des Seychelles, des personnes suspectées
d’actes de piraterie ou de vols a main armée, ainsi que leur traitement apres un tel transfert,
2009 J.0. (L 315) 37-43 (UE); approuvé par le Conseil de 1’Union européenne par décision
2009/877/PESC, 2009 J.O. (L 315) 35-36 (UE).

8 Rapport présenté par le Secrétaire général en application de la résolution 1846 (2008)
du Conseil de sécurité, U.N. Doc. S/2009/590 (13 novembre 2009), paragraphe 46.
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piraterie maritime en Tanzanie (Raphael Kamuli, Tanzania’s Legal Framework on
Sea Piracy: An Obligatory but Inconsistent Model). En mars 2010, le Conseil de
I’Union européenne a autorisé la Haute représentante d’ouvrir des négociations
avec la Tanzanie sur la conclusion d’un accord de transfert.” La poursuite pénale de
pirates dans ce pays va ainsi trés probablement gagner de 1’importance dans un
avenir prochain. Le troisiéme article présente le cadre juridique relatif a la piraterie
maritime dans la République de Djibouti qui assume un rdle important dans la lutte
contre la piraterie maritime au niveau diplomatique et de la coopération internatio-
nale (4did Ahmed Ibrahim, Le cadre juridique relatif a la piraterie maritime a Dji-
bouti).

Le Conseil de Sécurité n’engage pas seulement tous les Etats a ériger la piraterie
maritime en tant qu’infraction pénale dans leur droit interne et a envisager favora-
blement de poursuivre les personnes soupgonnées de piraterie maritime,'” mais
souligne également 1’importance de la coopération internationale et régionale dans
ses différentes résolutions anti-pirates. C’est la raison pour laquelle la deuxiéme
partie de cet ouvrage traite la question de savoir quelles sont les approches 1égisla-
tives régionales qui pourront étre mises en ceuvre en vue de prévenir, réprimer et
poursuivre plus efficacement la piraterie somalienne. Le premier article consiste en
une analyse du Regional Cooperation Agreement on Combating Piracy and Armed
Robbery against Ships in Asia et met en évidence quelles sont les expériences de
cette approche 1égislative régionale asiatique pouvant étres utiles dans le contexte
somalien (Dr Maximo Mejia, Regional Cooperation in Combating Piracy and Ar-
med Robbery against Ships: Learning Lessons from ReCAAP). Le second article
envisage comment et au sein de quelle institution le droit national de la piraterie
maritime pourrait étre harmonisé sur le continent africain pour permettre une ap-
proche régionale coordonnée et ainsi plus efficace dans la lutte contre la piraterie
maritime (Dr Henri Fouché, Harmonized Legal Framework for Africa as an In-
strument to Combat Sea Piracy).

Le droit de piraterie maritime est en constant développement. Cet ouvrage prend
en compte le droit de la piraterie maritime dans 1’état ou il se trouvait a la fin de
I’année 2009.

 Conseil de I’Union européenne, communiqué de presse, 3005i¢me session du Conseil,
affaires étrangéres, Bruxelles, 22 mars 2010, disponible sous: www.consilium.europa.eu/
uedocs/cms_Data/docs/pressdata/EN/foraft/113482.pdf (acces le 16 juin 2010).

10 Résolution 1918, paragraphe 2.
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1. Introduction

“There are at least three analytically distinct problems that must be seen clearly be-

fore it is possible to understand the growth of English law relating to piracy and its
relationship to international law. First, there is the question of jurisdiction: is there
a court in England empowered by English law to consider the case? Second, there is
the question of substance: is the particular act complained of a violation of English
law? Third, there is the question of the reach outside England of the prescriptions of
English law and the enforcement jurisdiction of English courts. Each of these prob-
lems contains within it a whole host of subsidiary questions and the answers to any
one of them change the pattern in ways that affect the whole problem, and indeed,
the perceptions of all three problems.” !

“The word piracy has been applied to acts of murder, robbery, plunder, rape and
other villainous deeds which have transpired over centuries of mankind’s history.
Since the latter half of the 20th century, multilateral treaties have been the accepted
vehicle utilized by states in order to embody these developments in express agree-
ment fixing new legal norms. But it takes time and much patience for such agree-
ments to be reached and brought into force.” 2

The two quotations above capture in a nutshell the issues addressed by this pa-
per. The first quotation focuses on the complex interface between international law
and national laws as they apply to the exercise of the enforcement and adjudicative
jurisdiction with regard to the crime of piracy. The second quotation captures the
complexity of the process of the international community endeavoring to resolve
the conflict between individual state sovereignty and the interests of the interna-
tional community in dealing with the crime of piracy.

Despite the long existence of the word piracy, it was unknown to many Kenyan
legal scholars and indeed was of little significance to most Kenyan legal practitio-
ners until 2006. The significance of the word pirate or piracy to most Kenyans can
be traced to the recent upsurge in piratical attacks off the coast of Somalia and the
ensuing trials by Kenyan courts of suspected pirates arrested by navies of the
United States, the European Union and the United Kingdom and handed over to the
Kenyan authorities under the terms of bilateral agreements — the Memoranda of
Understanding (MoUs) — between Kenya and these western maritime nations.>

U Rubin, Alfred, Law of Piracy. 2nd ed. New York 1998, p. 46.

2 Dubner, Barry, Law of International Sea Piracy. 2nd ed. The Hague/Boston/London
1980, p. 1.

3 The first Memorandum of Understanding (MOU) was signed between Kenya and the
United Kingdom in December 2008 and the second with the United States on Jan. 16,
2009. These two Memoranda of Understanding remain confidential and have not been
made public. A third Memorandum of Understanding was signed with the European Union
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Prior to the enactment of the Merchant Shipping Act in 2009, the offence of pi-
racy was provided for under Section 69 of the Penal Code.’ The Merchant Shipping
Act has not only extended the jurisdiction of the Kenyan courts to try piracy com-
mitted by non-nationals in the high seas, it also defines more extensively and com-
prehensively the offence of piracy than how it was previously defined under the
repealed Section 69 of the Penal Code.

The extended criminal jurisdiction and Kenya’s onerous commitment to try non-
nationals under the Memoranda of Understanding has posed practical challenges to
the exercise of the new criminal jurisdiction by Kenyan courts. Though benevolent
and in line with the provisions of the United Nations Convention on the Law of the
Sea® that all nations should cooperate to the fullest in suppressing piracy, Kenya’s
commitment under the Memoranda of Understanding to try non-national suspected
pirates has added an extra burden to an already congested criminal justice system and
exposes Kenya to potential civil liability under the Memoranda of Understanding.

Besides the extra burden to an already congested criminal justice system, there
are other relevant issues which touch on human rights abuses, procedural fairness
and compliance with constitutional guarantees on fair trial. In undertaking the pi-
racy trials, the Kenyan courts have also to contend with the challenges of the ar-
chaic statutory provisions on evidentiary proof. Further, there is a new challenge to

on March 6, 2009: Exchange of Letters between the European Union and the government
of Kenya on the conditions and modalities for the transfer of persons suspected of having
committed acts of piracy and detained by the European Union-Led Naval Force (EUN-
AVFOR), and seized property in the possession of EUNAVFOR, from EUNAVFOR to
Kenya and for their treatment after such transfer, 2009 O.J. (L 79) 49-59 (EU) [hereinaf-
ter: Kenya/EU MoUJ; this Exchange of Letters was approved by the Council of the Euro-
pean Union, Council Decision 2009/293/CFSP, 2009 O.J. (L 79) 47-48 (EU). It is indi-
cated that China and Sweden also may have signed Memoranda of Understanding with
similar provisions as the three signed with the United Kingdom, the United States and the
European Union. The key provision of these agreements is that Kenya agrees to try in its
national courts suspected pirates arrested in the high seas or off the coast of Somalia by the
navies of the United States, the United Kingdom, Sweden, China and the states contribut-
ing to the European Union mission Atalanta. For the Kenya/EU MoU see Gekara, Emeka-
Mayaka, Daily Nation, Leaders Question the Trial of Somali Pirates in Kenyan Courts,
available at www.nation.co.ke/News/-/1056/610466/-/uk9mt7/-/index.html (last visited
April 21, 2010) and House of Commons Debates, Kenya: Piracy, available at www.
parliament.the-stationery-office.co.uk/pa/cm200809/cmhansrd/cm090507/text/90507w0008.
htm (last visited April 21, 2010).

4 Merchant Shipping Act (Act No. 4 of 2009); the Merchant Shipping Act came into
force on Sept. 1, 2009 [hereinafter: Merchant Shipping Act]. The laws of Kenya are avail-
able at www kenyalaw.org/kenyalaw/klr_home/ (last visited May 10, 2010).

5> Penal Code (Chapter 63 Laws of Kenya) [hereinafter: Penal Code].

¢ United Nations Convention on the Law of the Sea, adopted Dec. 10, 1982, 1883
UN.T.S. 3 [hereinafter: UNCLOS]. Art. 100 UNCLOS requires that all states shall coop-
erate to the fullest possible extent in the repression of piracy on the high seas or in any
other place outside the jurisdiction of any state.
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the courts’ jurisdiction arising from the repealing of Section 69 of the Penal Code
by the Merchant Shipping Act, which does not provide for the continuity of the
pending criminal cases against suspected pirates.

Initially (Part II.), the paper examines the domestication of the international legal
framework on piracy, including the frameworks of UNCLOS, the Convention for
the Suppression of Unlawful Acts against the Safety of Maritime Navigation’ and
the United Nations Security Council Resolutions on piracy and armed robbery
against ships off the coast of Somalia.® Secondly (Part III.), the paper analyzes ad-
judicative jurisdictional challenges, namely, Kenya’s new extended extraterritorial
jurisdiction and the legislative framework governing the trial processes of the pi-
racy cases to establish whether indeed the Magistrates’ Courts (referred to as sub-
ordinate courts) have jurisdiction to try the piracy cases. It also analyses the repeal-
ing provisions of the Merchant Shipping Act to determine whether they provide for
continuity of the pending piracy cases commenced under Section 69 of the Penal
Code, which was repealed by the Merchant Shipping Act. It also examines the na-
ture and contents of the Memoranda of Understanding and the potential civil liabil-
ity against Kenya for unlawful confinement in case of acquittals of suspected
pirates. It then evaluates the serious challenges faced by Kenyan courts in trying
the piracy cases, including the challenge of ensuring that the trials meet accepted
international standards as to procedural fairness; the burden of the prosecution to
secure the attendance of witnesses and procure admissible evidence; the need to
upgrade prison facilities to accommodate the pirates in custody pending trial and
after sentence; and the requirement to provide defense counsel and translators in
order to assure a fair trial that meets internationally accepted standards. Following
(Part IV.), the paper examines the preventive statutory provisions as contained in
the proposed Proceeds of Crime and Money Laundering Bill and the Anti-
Corruption and Economic Crimes Act, in so far as they are relevant to the fight
against piracy off the coast of Somalia. Finally (Part V.), the paper discusses the
after trial challenges faced by Kenya.

Based on the foregoing analysis, the paper concludes that the legislative frame-
work under the Merchant Shipping Act grants extensive jurisdiction that exceeds
Kenya’s obligations under the SUA Convention, but that the same does not accord

7 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Na-
vigation, adopted March 10, 1988, 1678 U.N.T.S. 221 [hereinafter: SUA Convention].
Kenya has ratified the treaty and is therefore bound by its provisions: Status of Multilateral
Conventions and Instruments in Respect of which the International Maritime Organization
(IMO) or its Secretary-General Performs Depositary or Other Functions as at 31 December
2009, available at www.imo.org (follow “legal” hyperlink, then follow “IMO Conven-
tions” hyperlink, then follow “Depositary Information on IMO Conventions” hyperlink)
(last visited May 10, 2010).

8 S.C. Res. 1816, U.N. Doc. S/RES/1816 (June 2, 2008) [hereinafter: S.C. Res. 1816];
S.C. Res. 1846, U.N. Doc. S/RES/1846 (Dec. 2, 2008) [hereinafter: S.C. Res. 1846]; S.C.
Res. 1851, U.N. Doc. S/RES/1851 (Dec. 16, 2008) [hereinafter: S.C. Res. 1851].
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with the provisions of Kenya’s Constitution and other statutory provisions. There-
fore, the trials are null and void and in breach of the Constitution and could expose
Kenya to potential civil liability. The chances of suspected pirates being acquitted
are very high given the fact that the Merchant Shipping Act does not provide for
the continuity of the pending piracy cases and yet it has repealed Section 69 of the
Penal Code, i.e. the law under which the suspects were charged. The Memoranda
of Understanding do not have an indemnity clause on the basis of which Kenya
could recover from the other states party to the Memoranda of Understanding (the
states exercising enforcement jurisdiction), should the suspected pirates be acquit-
ted by the courts and opt to commence civil action for recovery of damages for
wrongful confinement.

The paper further concludes that as framework documents, the Memoranda of
Understanding do not evenly distribute obligations between the parties and there is
a need to enter into fresh agreements that include all the regional states and evenly
distribute the obligations and responsibilities for the arrest, trial and imprisonment
of convicted pirates. It is argued in this paper that the Memoranda of Understand-
ing place an unnecessary burden on the congested Kenyan criminal justice system
and overstretched prison service and, therefore, the Memoranda of Understanding
are lopsided and burdensome on Kenya. As a result, there is need for renegotiation
and review of these agreements. The paper also notes that the Memoranda of Un-
derstanding are short term documents, whereas the expected average period to
complete a criminal case from the subordinate court to the Court of Appeal is about
seven years. Besides the obligations arising from the lengthy trial period, there is
also the obligation on Kenya to keep the convicted pirates in prison for the full
term of jail sentence.

II. The Domestication of the International Legal Framework

Kenya has signed and ratified a number of international instruments, which make
provision for the offence of piracy. The key instruments are UNCLOS, the SUA
Convention, the Djibouti Code of Conduct and the Draft African Maritime Trans-
port Charter.” This section of the paper will examine the provisions of each of these
international and regional instruments as well as the United Nations Security
Council Resolutions and how these have found expression in Kenya’s domestic
legal framework against piracy.

 Organisation of African Unity, Draft African Maritime Transport Charter, adopted in
Addis Ababa (Ethiopia) on Dec. 15, 1993 [hereinafter: Draft African Maritime Transport
Charter]; the full text is available at www.africa-union.org/root/au/Documents/Treaties/
Text/AFRICAN_MARITIME TRANSPORT.pdf (last visited May 10, 2010).
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A. Piracy under the UNCLOS Regime

Kenya played a key role in the formulation of UNCLOS, especially the inclusion
of the provisions on the exclusive economic zone.!® However, even though Kenya
was active in the formulation and adoption of UNCLOS, it has since not shown an
equal zeal in domesticating the provisions of UNCLOS. Kenya signed UNCLOS in
December 1982, but it was not until March 1989 that it ratified the Convention.'!
Following Kenya’s ratification of UNCLOS, the Maritime Zones Act was enacted
in 1989'? to domesticate the provisions of the convention dealing with delineation
of maritime zones.!® Prior to the enactment of the Merchant Shipping Act, no other
statute fully domesticated the provisions on UNCLOS relating to piracy.'* The
Merchant Shipping Act domesticates the provisions of piracy in UNCLOS as well
as the SUA Convention.'” It also domesticates the International Convention for the
Safety of Life at Sea'®and its protocols of 1978 and 1988 as well as the Interna-
tional Ship and Port Facility Security Code (ISPS Code).!”

10 The exclusive economic zone concept was first put by Kenya to the Asian-African
Legal Consultative Committee in January 1971 and to the United Nations Sea Bed Com-
mittee the following year and received support from many Asian and African states: Con-
clusions in the General Report of the African States Regional Seminar on the Law of the
Sea held in Yaoundé, June 1972, UN Leg. Ser. B/16, p. 601; ND, 1, p. 250. At about the
same time Kenya was pushing for the concept of exclusive economic zone, the Latin Ame-
rican states evolved the concept of the patrimonial sea: see Declaration of Santa Domingo,
June 1972, UN Leg. Ser. B/16, p. 599; ND, 1, p. 247. This declaration was a culmination
of earlier Latin American proclamations in particular the Montevideo Declaration on the
Law of the Sea, 1970 and the Lima Declaration on the Law of the Sea, 1970: UN Leg. Ser.
B/16, pp. 586 and 587; ND 1, pp. 235 and 237.

Il United Nations Treaty Collection, Status of Treaties, Chapter XXI, Law of the Sea,
2. Convention on the High Seas, available at http://treaties.un.org/Pages/Participation
Status.aspx (last visited Feb. 10, 2010).

12 Maritime Zones Act (Chapter 371 Laws of Kenya) [hereinafter: Maritime Zones Act].

13 The Maritime Zones Act reiterates the provisions of UNCLOS on the delimitation of
maritime zones in a near verbatim manner but it does not provide a suitable institutional
framework for the implementation of the UNCLOS provisions. Section 10 Maritime Zones
Act preserved the provisions of the Territorial Waters Act (repealed) empowering the min-
ister to unilaterally decide whether or not an act or omission occurred in Kenya’s maritime
zones.

14 Kenya as a dualist state must enact an enabling statute to give effect to the provisions
of an international convention, which it has signed, ratified or to which it has acceded.

15 Section 368 Merchant Shipping Act adopts the definition of piracy contained in
Art. 101 UNCLOS. Section 369 Merchant Shipping Act adopts the offences contained in
Art. 3 SUA Convention of hijacking and destroying ships with some minor modifications;
Art. 5 SUA Convention provides that each state party shall make the offences set forth in
Art. 3 SUA Convention punishable by appropriate penalties, which take into account the
grave nature of these offences. As subsidiary legislation to the Merchant Shipping Act, the
Merchant Shipping (Application of Safety Convention, 1974) Order LN 60/2004 was en-
acted.

16 International Convention for the Safety of Life at Sea (SOLAS) 1974, 1184 U.N.T.S. 2.

17 International Ship and Port Security (ISPS) Code (IMO Doc. SOLAS/CONF.5/34,
Annex 1 (Dec. 12, 2002), containing Resolution 2 of the Dec. 2002 conference, which
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B. The Piracy Provisions of the SUA Convention

Although Kenya had ratified the SUA Convention, no legislative framework had
been put in place to domesticate its provisions until the last quarter of 2009. With
the enactment of the Merchant Shipping Act on September 1, 2009, the SUA Con-
vention has now been fully domesticated. Section 369 of the Merchant Shipping
Act adopts the offences of hijacking and destroying of ships,'® contained in Art. 3
of the SUA Convention. Art. 6(1) and (2) of the SUA Convention requires that
there be a nexus between the offence committed and the state establishing jurisdic-
tion.!® The nexus is established if the ship flies the flag of the state;”° if the offence
is committed in the territory of the state or its territorial sea;?' if the offence is
committed by a national of that state;”* if the offence is committed by a stateless
person whose habitual residence is in that state;? if a national of that state is seized,
threatened, injured or killed in the process of committing the offence;** or if the
offence is committed to compel that state to do or abstain from doing any act.?

By aligning the provisions of its legislation to the SUA Convention, Kenya has
not only followed the practice by most states party to the convention, but has also
surpassed the implementation measures taken by other states by creating extraterri-
torial jurisdiction for the SUA Convention offences.?® Kenya’s new legislation also
provides jurisdiction over acts of violence committed in the high seas in line with
Art. 9 of the SUA Convention.?’

contains in its Annex the ISPS Code). For the domestication of the ISPS Code see the
Merchant Shipping (Maritime Security) Regulations 2004.

18 Section 369(6) Merchant Shipping Act.

19 While Art. 6(1) and (2) SUA Convention require a nexus, this does not hold true for
Art. 6(4) SUA Convention.

20 Art. 6 para. 1 (a) SUA Convention.
21 Art. 6 para. 1 (b) SUA Convention.
22 Art. 6 para. 1 (c) SUA Convention.
23 Art. 6 para. 2 (a) SUA Convention.
24 Art. 6 para. 2 (b) SUA Convention.
25 Art. 6 para. 2 (¢) SUA Convention.

26 Gathii, James, Jurisdiction to Prosecute Non-National Pirates Captured by Third Sta-
tes under Kenyan and International Law, p. 16, available at htpp://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1360981 (last visited April 21, 2010) notes that the United States
implementing legislation 18 U.S.C.A. § 2280 closely follows the SUA Convention but
unlike Kenya’s new legislation does not have extraterritorial provisions.

27 Art. 9 SUA Convention provides that the Convention does not in any way affect “the
rules of international law pertaining to the competence of States to exercise investigative or
enforcement jurisdiction on board ships not flying their flag.” See also Gathii, supra note
26, p. 16.
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C. The Djibouti Code of Conduct on Piracy

The Djibouti Code of Conduct is an International Maritime Organization (IMO)
sponsored regional agreement, which was adopted in Djibouti on January 29, 2009,
involving eight coastal states (including Kenya) and one hinterland state from the
Western Indian Ocean region, and other states from the Gulf of Aden and the Red
Sea areas, which was adopted in Djibouti on January 29, 2009.** The Djibouti
Code of Conduct is the culmination of a series of regional seminars and workshops
sponsored by the International Maritime Organization, convened pursuant to the
decisions of the 100th and 101st sessions of the Council of the International Mari-
time Organization in relation to the vital shipping lanes and the threat of piracy and
armed robbery against ships.”’ The Djibouti Code of Conduct is not a binding
agreement or treaty and the framers were careful to illustrate this by the adoption of
the term “Code of Conduct” rather than “treaty”, “convention” or “agreement”.*
Perhaps this aspect of the Djibouti Code of Conduct reflects its major weakness.

The Djibouti Code of Conduct has very progressive provisions in combating pi-
racy and armed robbery against ships. It adopts the definition of piracy as contained
in Art. 101 of UNCLOS,*! but unlike UNCLOS further provides for the offence of
armed robbery against ships by adopting the definition of the offence provided by
the International Maritime Organization.*> Also unlike UNCLOS, the Djibouti
Code of Conduct more specifically provides that where a state participant carries
out a seizure, such a state participant may, “subject to its national laws, and in con-
sultation with other interested entities, waive its primary right to exercise jurisdic-
tion and authorize any other Participant to enforce its laws against the ship and/or

28 Code of Conduct Concerning the Repression of Piracy and Armed Robbery against
Ships in the Western Indian Ocean and the Gulf of Aden, advance copy available at
www.fco.gov.uk/resources/en/pdf/pdf9/piracy-djibouti-meeting (last visited Feb. 10, 2010)
[hereinafter: Djibouti Code of Conduct]. The seventeen states which sent delegates to the
Djibouti meeting were: Comoros, Djibouti, Egypt, Ethiopia, France, Jordan, Kenya, Mada-
gascar, Maldives, Oman, Saudi Arabia, Seychelles, Somalia, South Africa, Sudan, United
Republic of Tanzania and Yemen. Twelve other states as well as nine intergovernmental
organizations and two non-governmental organizations participated as observers.

29 The Djibouti meeting, which was held from Jan. 26-29, 2009 was preceded by a sub-
regional seminar on piracy and armed robbery against ships and maritime security held in
Sana’a (Yemen) from April 9-13, 2005; sub-regional workshop on piracy and armed rob-
bery against ships held in Muscat (Oman) from Jan. 14-18, 2006; and the sub-regional
meeting on piracy and armed robbery against ships which also prepared the draft instru-
ment of the Code held in Dar-es-Salaam (United Republic of Tanzania) during the period
of April 14-18, 2008.

30° Art. 13 Djibouti Code of Conduct provides: “Within two years of the effective date of
this Code of conduct, and having designated the national focal points referred to in Art. 8,
the Participants intend to consult, with the assistance of IMO, with the aim of arriving at a
binding agreement.”

31 Art. 1(1) Djibouti Code of Conduct.

32 Art. 1(2) Djibouti Code of Conduct.
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persons on board.”** The Djibouti Code of Conduct also respects the territorial sea
of the participants by preserving the jurisdiction and authority of the state partici-
pant where seizure takes place within the territorial sea of such a state participant.**
In line with the SUA Convention, the Djibouti Code of Conduct requires partici-
pants to create the offences of piracy and armed robbery against ships and to estab-
lish jurisdiction for the prosecution or repatriation of offenders.*

To bring the existing Memoranda of Understanding framework into the purview
of the Djibouti Code of Conduct, Art. 7 provides for armed officials of participants
to embark on the patrol ships and aircraft of another state participant*® and such
embarked officials “may assist the host participant and conduct operations from the
host participant ship or aircraft if expressly requested to do so by the host partici-
pant.”*” This provision of the Djibouti Code of Conduct is aimed at facilitating the
subsequent exercise of adjudicative jurisdiction by the national courts of the state
of the embarked officials.

The most progressive provisions of the Djibouti Code of Conduct as far as com-
bating piracy is concerned are Arts. 11 and 14. The Djibouti Code of Conduct re-
quires participants to undertake comprehensive review of national legislation to
ensure that there are national laws in place to criminalize piracy and armed robbery
against ships and “adequate guidelines for the exercise of jurisdiction, conduct of
investigations and prosecution of alleged offenders.”*® The lack of an indemnity
clause — the major weakness of the current Memoranda of Understanding frame-
work — has been catered for by the provision that any claim for damages, injury or
loss resulting from an operation carried out under the Djibouti Code of Conduct
shall be handled by the state participant whose authorities conducted the operation,
in accordance with the national laws of that state.** This provision of the Code
cushions a state participant, which undertakes prosecution of pirates from the risk
of civil claims arising from the enforcement action on the high seas of other state
participants.

As noted above, Kenya has already reviewed its legislation to meet the require-
ments of the Djibouti Code of Conduct. The Merchant Shipping Act has not only
criminalized piracy but has also created the offence of armed robbery against ships
and further created extraterritorial jurisdiction for the Kenyan courts. Kenya has
agreed to undertake prosecutions of pirates under the existing Memoranda of Un-

3 Art. 4(7) Djibouti Code of Conduct.

34 Arts. 4(8) and 5(2) Djibouti Code of Conduct.

35 Arts. 2 and 4 Djibouti Code of Conduct.

36 Arts. 7(1), (2) and (3) Djibouti Code of Conduct.
37 Art. 7(4) Djibouti Code of Conduct.

3 Art. 11 Djibouti Code of Conduct.

39 Art. 14 Djibouti Code of Conduct.
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derstanding framework. Approximately 100 pirates are awaiting trial at the Chief
Magistrate’s Court in Mombasa.*’

D. The Piracy Provisions in the Draft African
Maritime Transport Charter

The Second African Union Conference of Ministers responsible for maritime
transport met in Durban (South Africa) and adopted the African Maritime Trans-
port Charter*' and a resolution on maritime security, safety and protection of the
marine environment.*? The draft charter is yet to be adopted by the African Union
heads of states summit and, therefore, is not yet binding on the member states. The
framework of the charter is to create harmonized policy, legal and institutional
frameworks for the maritime sector in Africa.*’ In particular, the draft maritime
charter calls for the member states to enact legislation to give full effect to the char-
ter and all relevant international instruments, codes and regulations “in the area of
maritime, port safety and security”* and to adopt effective measures to combat
piracy, armed robbery against ships and other unlawful acts against shipping
through cooperation with other international bodies.*’

Kenya has already given effect to the provisions of the charter on combating pi-
racy by the enactment of the Merchant Shipping Act in 2009, which establishes a
comprehensive statutory framework for the prosecution of pirates. The Merchant
Shipping Act also domesticates virtually all international conventions ratified by
Kenya.*® Kenya has also actively participated in the regional seminars and work-
shops on piracy and armed robbery against ships. In a way, therefore, it would be
correct to argue that Kenya has honored most, if not all, of the obligations placed
by the draft charter for combating piracy.

40 Report of the Secretary-General pursuant to Security Council resolution 1846 (2008),
delivered to the Security Council. U.N. Doc. S/2009/590 (Nov. 13, 2009), para. 46.

41 See supra note 9.

42 The meeting was held on Oct. 15-16, 2009 and was preceded by a preparatory meet-
ing of experts which took place Oct. 12—14, 2009 at the same venue; for detail see African
Union, First African Union Conference of Ministers Responsible for Maritime Transport,
Feb. 19-21, 2007, Abuja (Nigeria), Report of the Experts Meeting, AU Doc.
AU/EXP/MT/Rpt(l), available at www.africa-union.org/root/ua/Conferences/2007/fevrier/
IE/doc/Report_The_Experts Meeting.pdf (last visited April 21, 2010).

43 Arts. 3 and 23 Draft African Maritime Transport Charter.

4 Art. 26(1) Draft African Maritime Transport Charter.

4 Art. 26(2) Draft African Maritime Transport Charter.

46 See supra note 15.
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E. The Framework of the United Nations
Security Council Resolutions

In 2008 and 2009 the United Nations Security Council adopted a whole range of
Chapter VII based Resolutions*’ aimed at containing the escalating threat of piracy
and armed robbery against ships off the coast of Somalia.*® The sheer number of
Security Council Resolutions underlines the deep concern of the international
community triggered by the escalation of piracy and armed robbery against ships
off the coast of Somalia.

Of all Security Council Resolutions on Somalia, it is Resolutions 1816, 1846 and
1851 adopted in 2008, which have generated intense academic debate and com-
ment. This debate can partly be explained by the words used in the drafting of the
Resolutions; much of the debate has to do with what the Security Council meant, or
did not mean by the words used in the Resolutions. Although the Security Council
gave a wide discretion to the member states engaged in the repression of piracy and
armed robbery against ships off the coast of Somalia, it tempered its language by
invoking the framework of international law and restricting the extraordinary re-
medial measures to the unique situation in Somalia.

The wording of the three Security Council Resolutions — 1816, 1846 and 1851 —
ranges from generally permissive in Resolution 1816, to more discretionary lan-
guage in Resolution 1846, to the more definite tone in Resolution 1851. Resolution
1846 permits states to enter the territorial waters of Somalia and to use “all neces-
sary means to repress acts of piracy and armed robbery at sea.”® The Security
Council, however, added that such entry into Somalia’s territorial waters was to be
“consistent with such action permitted on the high seas with respect to piracy under
relevant international law;”*° and that it “applies only with respect to the situation
in Somalia and shall not affect the rights or obligations or responsibilities of mem-
ber states under international law.”*' It is the breadth and width of the permission
granted to member states under Security Council Resolution 1851 to enter Somalia
and to “undertake all necessary measures that are appropriate in Somalia, for the
purpose of suppressing acts of piracy and armed robbery at sea™? that has gener-
ated most controversy. In interpreting these words, it is possible to give a liberal

47 Art. 42 of Chapter VII of the United Nations Charter authorizes the Security Council
to take enforcement action by air, land or sea in order to maintain or restore international
peace and security.

4 The most important Security Council counter-piracy Resolutions are the following:
S.C. Res. 1838, U.N. Doc. S/RES/1838 (Oct. 7, 2008), S.C. Res. 1846, S.C. Res. 1851,
S.C. Res. 1897, UN. Doc. S/RES/1897 (Nov. 30, 2009).

4 S.C. Res 1846, para. 10(b).
50 1d.

5t Id. para. 9.

32 S.C. Res 1851, para. 6.
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interpretation (to encompass every imaginable activity in the course of interven-
tion) just as it is possible to give a restricted meaning to the words (to limit the ac-
tivities to what is permissible under international law and relevant conventions).

While the Security Council Resolutions extended the mandate of the states exer-
cising enforcement jurisdiction against pirates and armed robbers at sea operating
in Somalia’s territory, territorial waters and off the coast of Somalia, they did not
apply to the exercise of adjudicative jurisdiction. The words used in the various
Resolutions granting mandate to member states to enter Somalia’s territorial waters
and “use all necessary means to repress piracy and armed robbery” cannot be inter-
preted so as to impose a duty on member states to prosecute apprehended pirates.
Whereas the right to exercise enforcement jurisdiction against pirates and pirate
ships in the high seas is granted to member states under the universality principle,
there is no obligation placed on member states to combat armed robbery at sea
within the territorial waters of a member state or to prosecute apprehended pirates
under their national laws.>® Indeed Security Council Resolution 1851 specifically
calls on member states to enter into “special agreements or arrangements with
countries willing to take custody of the pirates in order to embark law enforcement
officers (shipriders) from the latter countries.”* The Security Council Resolution
further calls on the countries in the region to “facilitate investigation and prosecu-
tion of persons detained as a result of operations conducted under this resolution.””
The language is not such that it imposes an obligation on member states to prose-
cute apprehended pirates and armed robbers at sea.

The spirit of the Security Council Resolutions has been captured by the Djibouti
Code of Conduct which obliges member states to either prosecute or repatriate pi-
rates and armed robbers at sea; to make arrangements and agreements for the
prosecution of such pirates or armed robbers at sea;*® and to facilitate the use of
embarked officials to apprehend pirates®’ so as to provide the missing link between
enforcement jurisdiction and adjudicative jurisdiction where the jurisdictions are
exercised by different states participants. As noted above, Kenya has overshot its
obligations under the SUA Convention and the Djibouti Code of Conduct by enter-
ing into Memoranda of Understanding to prosecute pirates apprehended in the high

33 See the discussion on this point in The Harvard Draft Convention on Piracy, Supple-
ment Research in International Law, 26 American Journal of International Law Supple-
ment 739 and 751-760 (1932), where it is noted (p. 760) that “piracy is not a crime by the
law of nations. It is the basis of an extra ordinary jurisdiction in every state to seize and to
prosecute and punish persons, and to seize and dispose of property, for factual offences
which are committed outside the territorial and other ordinary jurisdiction of the prosecut-
ing state.” See also Rubin, supra note 1, p. 360, and Dubner, supra note 2, pp. 37-65.

3 S.C. Res. 1851, para. 3.

55 1d.

%6 See, for example, Art. 2(1)(c) and Art. 4(3)(a), (6) and (7) Djibouti Code of Conduct.
57 Art. 7 Djibouti Code of Conduct.
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seas by other states participants. Further, it has reviewed its legislation to create
extraterritorial jurisdiction for the prosecution of pirates and to create the offence of
armed robbery against ships in its territorial waters. However, what is in doubt is
whether the expansive extraterritorial jurisdiction under the Merchant Shipping Act
can be used to prosecute armed robbers at sea caught in Somalia’s territorial wa-
ters, as the definition of piracy in the Merchant Shipping Act adopts the definition
in Art. 101 of UNCLOS, limiting piracy to acts committed on the high seas.

III. The Adjudicative Jurisdictional Challenges
A. The Jurisdictional Basis for the Trial of Piracy Cases

The jurisdictional basis for the trial of the offence of piracy by the Kenyan courts
can be found in the Memoranda of Understanding, the Constitution of Kenya,® and
other statutory provisions including the Judicature Act,”® the Penal Code,® the
Criminal Procedure Code®' and, presently, the new Merchant Shipping Act.®

The jurisdiction to try piracy cases by Kenyan courts has not been the subject of
much judicial interpretation and very few cases are reported on the subject. This

38 Section 60(1) Constitution of Kenya Act [hereinafter: Kenyan Constitution] provides:
“There shall be a High Court, which shall be a superior court of record, and which shall
subject to section 60A have unlimited original jurisdiction in civil and criminal matters and
such other jurisdiction and powers as may be conferred on it by this Constitution or any
other law.”

% Section 4 Judicature Act (Chapter 8 Laws of Kenya) [hereinafter: Judicature Act]
provides: “(1) The High Court shall be a court of admiralty, and shall exercise admiralty
jurisdiction in all matters arising on the high seas, or in territorial waters, or upon any lake
or other navigable inland waters in Kenya. (2) The admiralty jurisdiction of the High Court
shall be exercisable — (a) over and in respect of the same persons, things and matters, and
(b) in the same manner and to the same extent, and (c) in accordance with the same proce-
dure, as in the High Court in England, and shall be exercised in conformity with interna-
tional laws and comity of nations. (3) In the exercise of its admiralty jurisdiction, the High
Court may exercise all its powers which it possesses for the purpose of its other civil juris-
diction.” (emphasis added). The mandatory nature of this provision is to be noted.

0 Section 69 Penal Code, which was repealed by the Merchant Shipping Act, provides
that: “(1) Any person who, in territorial waters or upon the high seas, commits any act of
piracy jure gentium is guilty of the offence of piracy.” And states: “(3) Any person who is
guilty of the offence of piracy is liable to imprisonment for life.” This Section is to be read
together with Section 4 Criminal Procedure Code.

! See Section 4 and First Schedule of the Criminal Procedure Code (Chapter 75 Laws
of Kenya) [hereinafter: Criminal Procedure Code]. All the pending piracy cases have been
commenced in the subordinate courts under Section 4 Criminal Procedure Code.

62 Section 369 Merchant Shipping Act adopts the definition of piracy of Art. 101 UN-
CLOS and Section 371 Merchant Shipping Act provides for the penalties for the offences
of piracy and armed robbery against ships: “Any person who — (a) commits any acts of
piracy; (b) in territorial waters, commits any act of armed robbery against ships shall be
liable, upon conviction, to imprisonment for life.”
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scarcity in judicial interpretation is explained by the fact that until very recently the
Kenyan courts did not try piracy cases, the first reported case being heard by the
courts in 2006.%

Three issues have arisen for consideration by the courts: firstly, whether the
Magistrates’ Courts specifically have the requisite statutory jurisdiction to try pi-
racy cases under Section 69 Penal Code, which was repealed; and secondly,
whether Kenyan courts generally have extraterritorial jurisdiction to try suspected
pirates for the offence of piracy committed outside Kenya. A third issue which
touches on jurisdiction but which has not yet been dealt with by the courts is the
effect of the repealing provisions of the Merchant Shipping Act® on the pending
criminal cases against suspected pirates. It should be noted that all the pending
criminal cases against suspected pirates were commenced under the repealed Sec-
tion 69 Penal Code and, therefore, much of the discussion in the ensuing para-
graphs will touch on the judgments delivered by the courts on the challenges to
jurisdiction under the repealed section. The nature of the jurisdiction granted by the
Merchant Shipping Act will be discussed in subsequent paragraphs.

1. Jurisdiction under the Criminal Procedure Code
and Magistrates’ Courts Act

Kenya has a court structure which operates at different levels.®> At each level the
courts are vested with jurisdiction to try criminal and civil cases. At the apex of the
structure is the Court of Appeal which has only appellate jurisdiction and hears
criminal and civil appeals from the High Court.®® The High Court is vested with
unlimited original criminal and civil jurisdiction and also with power of judicial
review over cases handled by the subordinate courts.’” The High Court hears ap-
peals in criminal, civil and customary law claims from the subordinate courts. Be-
low the High Court are the subordinate courts, comprising of the Residents Magis-
trates” Courts® and the District Magistrates’ Courts.®” Under Section 5 of the

03 See Axe, David, Wired, Somali Pirates Face Justice, Finally, Dec. 15, 2008, available
at http://blog.wired.com/defense/2008/12/pirates-have-th.html (last visited April 21, 2010).
The first case to be heard by Kenyan courts was Mombasa Criminal Case no. 464 of 2006
(later High Court Criminal Appeal Nos. 198-207 of 2008 Hassan M Ahmed & Others v
Republic [2009] eKLR) in respect of 10 pirates arrested and handed over to Kenya by the
United States Navy after an attack on the Indian vessel Safina al Bisarat on Jan. 16, 2006
[hereinafter: Hassan M Ahmed case].

64 Section 454 Merchant Shipping Act.

%5 See generally the provisions of Chapter IV Kenyan Constitution and Section 3 Judi-
cature Act.

% Section 64 Kenyan Constitution; see also Section 3 Appellate Jurisdiction Act.

67 Sections 60 and 65 Kenyan Constitution.

%8 Established under Section 3 Magistrates’ Courts Act (Chapter 10 Laws of Kenya).

9 Section 7 Kenyan Constitution.
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Magistrates’ Court Act the Chief Justice is given power to enhance the civil juris-
diction of a Chief Magistrate, Senior Principal Magistrate, Principal Magistrate,
Senior Resident Magistrate or Resident Magistrate. There is no power to increase
the criminal jurisdiction of the Magistrates’ Courts granted under the provisions of
the Act.

The jurisdiction to try piracy cases is granted to the Magistrates’ Courts by Sec-
tion 4 of the Criminal Procedure Code as read together with the First Schedule,
which vests jurisdiction in either the High Court or the subordinate courts held by
the Chief Magistrate, Senior Principal Magistrate, Principal Magistrate or Senior
Resident Magistrate. The Section appears to contradict the provisions of Section 4
of the Judicature Act which vests exclusive jurisdiction in the High Court to “exer-
cise admiralty jurisdiction in all matters arising on the high seas, or in territorial
waters, or upon any lake or other navigable inland waters in Kenya.””

In Hassan M Ahmed and Others v Republic the appeal judge did not consider the
apparent contradiction between Section 4 of the Criminal Procedure Code and Sec-
tion 4 of the Judicature Act.”' This apparent contradiction in the provisions of the
two statutes was not argued before the court and the appeal judge dealt with the
broad objection to jurisdiction of the court under the second point of the exercise of
universal jurisdiction by Kenyan courts. Upon a closer look at the provisions of
Section 4 of the Judicature Act, it is reasonable to argue that its mandatory provi-
sions (by the use of the word “shall”) on jurisdiction are to be preferred to the
permissive provisions (by the use of the word “may”) in the Criminal Procedure
Code whose objective is to make provision for the procedure to be followed in
criminal cases. Although it is difficult to predict what the appeal judge would have
found had the point been argued before him, at least it is reasonable to contend that
such an argument would have found favor with the court as the most reasonable
way to give effect to the provisions of the two statutes.

The appeal judge’s finding that UNCLOS had been domesticated in Kenya is not
convincing and is incorrect. The judge simply accepted the argument by the coun-
sel for the respondent that UNCLOS had been domesticated “because a contrary
view had not been given by the counsel for appellants.” Kenya is a dualist state
and, therefore, parliament has to pass enabling statutes to give effect to interna-
tional conventions which the country has signed, acceded to or ratified.”® Until the

70 Section 4 Judicature Act.
7V Hassan M Ahmed case, supra note 63.

72 The preamble Section of the Judicature Act states: “An Act of Parliament to make
provision concerning the jurisdiction of the High Court, the Court of Appeal and subordi-
nate courts, and to make additional provision concerning the High Court, the Court of Ap-
peal and subordinate courts and the judges and officers of courts.”

73 See Okunda v Republic [1970] EA 453; The East African Community v Republic
[1970] EA 457 (per Mwendwa CJ); and the comments of the House of Lords in Re Piracy
Jure Gentium (1934) AC 586. In R.M. (suing thro’ Next friend) J.K. Cradle (The Child



III. The Adjudicative Jurisdictional Challenges 17

last quarter of 2009, the Kenyan parliament had only enacted a single piece of leg-
islation to domesticate part of the provisions dealing with delineation of maritime
zones; to date no single Kenyan law domesticates all the provisions of UNCLOS.”

As for the offence of piracy, the first Kenyan statute to domesticate relevant
UNCLOS provisions is the Merchant Shipping Act, which adopts the piracy defini-
tion as contained in Art. 101 UNCLOS and creates the offence of “armed robbery
against ships” in territorial waters.”” The definition of piracy in the repealed Sec-
tion 69 of the Penal Code has often presented a problem to both the prosecutors and
the court, as no specific definition is given of the offence of piracy jure gentium
and, therefore, the elements of the offence are not given. This lack of a clear provi-
sion on the elements of the offence of piracy was raised in the Hassan M Ahmed
case and has also been raised in all other pending piracy cases brought under the
provisions of the repealed Section 69 of the Penal Code.” In the Hassan M Ahmed
case, the court circumvented the problem by a blanket adoption of the definition of
piracy of the UNCLOS on the ground that Kenya had ratified the Convention. The
overall outlook of the judgment lacks a thorough and comprehensive analysis of
the law and international conventions relevant to the offence of piracy.

Before examining the universal jurisdiction to try piracy cases in Kenya, there is
one more challenge to the court’s jurisdiction which is likely to be raised by the
accused in respect of the pending piracy cases: the lack of the court’s jurisdiction to
convict on the basis of a non-existent provision of the law. As it was noted above,

Fund) Millie v A.G. Civil Case No. 2002 (Nairobi) [2006] eKLR, the High Court noted that
even where a treaty has been ratified but is yet to be implemented by a domesticating stat-
ute, the court will take this into account in interpreting an ambiguous Section of a statute.
See also R v Keyn (1876) 2 Ex.D.63, p. 203, where the court held that (per Cockburn CJ):
“Nor, in my opinion, would the clearest unanimous assent on the part of other nations be
sufficient to authorize the tribunals of this country to apply, without an act of parliament,
what would practically amount to a new law. In so doing, we should be unjustifiably
usurping the province of the legislature. The assent of nations is doubtless sufficient to
give the power of parliamentary legislation in a matter otherwise within the sphere of in-
ternational law; but it would be powerless to confer without such legislation a jurisdiction
over foreigners in foreign ships on a portion of the high seas.” This decision was affirmed
in R v Bow Street Metro. Stipendiary Magistrate, Exparte Pinochet Ugarte (No. 3) (2000)
1 AC 147 holding that it was only after the coming into force of Section 134 Criminal Jus-
tice Act of 1998 that English criminal courts acquired jurisdiction over extraterritorial tor-
ture. See also Bassiouni, M. Cherif, Universal Jurisdiction for International Crimes: His-
torical Perspectives and Contemporary Practice, 42 Virginia Journal of International Law
136-151 (2001), who argues that universal jurisdiction over piracy is firmly established
under international law and that it developed in parting the national laws and practices of
major seafaring nations.

74 Although Kenya signed UNCLOS in December 1982, it was not until March 1989
that it ratified the Convention: see supra note 11.

75 Part XVI of the Merchant Shipping Act.

76 See Ondari, Jacob, The Prosecution of Piracy Cases: The Kenyan Prosecutors’ Ex-
perience to Date, p. 3 (unpublished paper with the author on file). The author of the paper
enumerates twelve major challenges that Kenyan prosecutors face in piracy cases.
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all the pending piracy cases were commenced under the repealed Section 69 of the
Penal Code. Upon repeal, a section of the law ceases to exist and no offence can be
created under the (non-existent) section. Consequently, no court can convict or
sentence on the basis of the repealed section. Similarly, the accused persons cannot
be rearrested and charged afresh under the Merchant Shipping Act as the offences
with which they would subsequently be charged with would be deemed to be ex
post facto crimes which are prohibited under the Kenyan Constitution.”” The pre-
sent quagmire and untidy situation of the law is likely to lead to acquittals as it
would be illegal and in utter breach of the Constitution to convict and sentence the
suspected pirates in respect of an offence not known to Kenyan law. Perhaps the
situation would have been saved by a sunset clause in the Criminal Procedure Code
that the repeal of the section in question would not affect the power of the court to
convict and sentence the accused persons in respect of the pending piracy cases and
offences committed prior to the commencement of the Merchant Shipping Act.
Without such a sunset clause to save the jurisdiction of the court to try the pending
piracy cases, the accused persons are entitled to outright and unconditional acquit-
tals.

2. The Domestication of the Universal Jurisdiction to Try Piracy

In considering the general objection to jurisdiction raised by the counsel for the
appellant in the Hassam M. Ahmed case, the appeal judge noted, quite correctly,
that in Kenya the offence of piracy can be tried and is punishable under the provi-
sions of the repealed Section 69 of the Penal Code. The judge’s finding that any
state can try pirates by virtue of the universality principle (universal jurisdiction) is
correct and has support from leading scholars (to some of whom he referred) and
the English courts including the House of Lords.”® It should be noted that the re-
pealed Section 69 of the Penal Code did not make any distinction between the of-
fences of piracy committed in territorial waters or in the high seas and that a sus-
pected pirate’s nexus with Kenya is irrelevant to the exercise of jurisdiction by
Kenyan courts. It is, therefore, reasonable to argue that the universal (and, therefore,

77 Section 77(4) Kenyan Constitution provides: “No person shall be held to be guilty of
a criminal offence on account of an act or omission that did not, at the time it took place,
constitute such an offence, and no penalty shall be imposed for such a criminal offence that
is severer in degree or prescription than the maximum penalty that might have been im-
posed for that offence at the time it was committed.”

78 See The Harvard Draft Convention, supra note 53, p. 760; Dubner, supra note 2,
pp. 37-65; Rubin, supra note 1, p. 360; and the House of Lords decision in the case of In
re Piracy Jure Gentium, supra note 73, p. 586 where the court held that “with regard to the
crimes as defined by international law, that law has no means of trying or punishing them.
The recognition of them as constituting crimes, and the trial and punishment of criminals
are left to the municipal courts of each country.” See also the decision of the court in R v
Keyn, supra note 73, p. 203.
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extraterritorial) jurisdiction in the Merchant Shipping Act 7 still exists, notwith-
standing the repealing of Section 69 of the Penal Code, but that such jurisdiction
could only be properly exercised by the High Court of Kenya and not by the subor-
dinate courts.

The Constitution of Kenya is the supreme law of the country and any other law
which is inconsistent with it is void.*® Section 60 of the Kenyan Constitution grants
to the High Court “unlimited original jurisdiction in civil and criminal matters” and
“such other jurisdiction and powers as may be conferred on it (...) by any other
law.” Two such other laws which confer admiralty jurisdiction are the Judicature
Act (under Section 4) and the old repealed Merchant Shipping Act of 1967.8! Read-
ing Section 60 of the Constitution together with Section 4 of the Judicature Act and
the repealed Section 69 of the Penal Code, it is reasonable to argue that the three
sections vest universal jurisdiction in the High Court of Kenya to try piracy cases
as a court of admiralty. This view is supported by other scholars who have com-
mented on the nature of the admiralty jurisdiction vested in the High Court of
Kenya.®

The nature of the universal jurisdiction vested by the repealed Section 69 of the
Penal Code is different in some respects to the universal jurisdiction in the Mer-
chant Shipping Act. The Merchant Shipping Act has express provisions on extra-
territorial jurisdiction granting Kenyan courts jurisdiction over non-nationals and in
respect of acts committed in foreign ships. The Merchant Shipping Act also clearly
creates new offences of robbery against ships (in territorial waters) and hijacking
and destroying ships which were not covered by the repealed Section 69 of the Pe-
nal Code.

B. The Framework of the Memoranda of Understanding

As noted above, Kenya signed Memoranda of Understanding with the United
Kingdom, the United States and the European Union between the last quarter of
2008 and early 2009. These agreements were mainly designed to allow for and to

7 See Sections 369, 370 and 371 Merchant Shipping Act providing for the univer-
sal/extraterritorial jurisdiction.

80" Section 3 Kenyan Constitution.

81 The Merchant Shipping Act of 1967 (Chapter 389 Laws of Kenya) was repealed by
Section 454 Merchant Shipping Act, which entered into force in 2009.

82 See Gathii, supra note 26, p. 8. The author argues that this is the most feasible legal
basis for prosecuting non-national pirates for extra piratical conduct in Kenya and that
other crimes of an international law character that are triable in domestic courts cannot be
directly created by customary international law without an enabling domestic statute.
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facilitate the prosecution in Kenyan courts of pirates captured in the high seas by
the navies of the other states parties to the Memoranda of Understanding.®®

The Exchange of Letters between Kenya and the European Union contains an
annex with nine provisions regulating the conditions and modalities of transfer of
piracy suspects and seized property from the EU-Led Naval Force (EUNAVFOR)
to Kenya. The main objectives of the Memorandum of Understanding are to sup-
port the Kenyan prosecutors, the police and the judicial service to ensure that the
trial of piracy cases are fair, humane, efficient and conducted within the sound
framework of the law. Transfers and proceedings based on the Memorandum of
Understanding challenge the Kenyan judicial system, already burdened by over-
stretched capacity, logistical problems, and financial constraints. Kenya’s role in
implementing the Memorandum of Understanding will involve legislative review
(especially of the Evidence Act) to allow for admission of new forms of evidence
(e.g. video link evidence instead of direct oral evidence); the need for legal re-
search and materials; the need for specialized training for prosecutors, police offi-
cers and magistrates; prisons reform pilot projects at Shimo-la-Tewa and Manyani
prisons; and finally the need for Kenya to give support to other regional countries
through sharing of experience.

The provisions of the Memoranda of Understanding are vague on the question of
financial support and do not contain a firm commitment of financial resources to
fully and successfully implement the terms of the Memoranda of Understanding.
Although Kenya had prepared and submitted a budget of $5.1 million for the pe-
riod of 18 months during the first cycle of the Memorandum of Understanding, the
United Nations Office on Drugs and Crime (UNODC) has only committed itself to
financing $2.3 million leaving a resource gap of $2.8 million. Lack of adequate
financing may eventually lead to the collapse of the framework of the Memoranda
of Understanding as it would be very difficult (and politically imprudent, too) for
Kenya to continue to support the prosecutions with its limited resources.®*

83 See supra note 3.

84 Ondari, Jacob, supra note 76, pp. 3—8. The author lists the twelve challenges of pro-
secuting piracy cases as: language/need for interpretation; lack of clarity as to which law to
apply when collecting evidence before and after arrest; unwillingness of witnesses to tes-
tify due to distance and security concerns; security concerns for both prosecutor and mag-
istrate; the fact that the Kenyan Evidence Act does not permit photographic and video link
evidence; overcrowded pretrial and detention facilities; no clarity as to who will carry the
burden of indemnity in the event of acquittals; uncoordinated approach by donor agencies
and Kenya law enforcement agencies; short notice for transfer of prisoners before being
landed; and lack of payment of travel allowance for prosecutors and logistical arrange-
ments relevant to the trials (financial support has been rather ad hoc and does not cover
capital expenditure).
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The Kenya/EU MoU is not intended to be a formal binding agreement, but a
mere framework,% which facilitates further detailed and specific agreements on the
pertinent issues covered by the agreement. One notable feature of the Memoran-
dum of Understanding is the absence of an indemnity clause. It is not clear from
the document which party to the agreement would shoulder the burden of paying
damages for wrongful arrest and confinement of the suspected pirates where the
courts acquit them (on whatever ground). Kenya, as the prosecuting state, would be
liable for damages for wrongful confinement/detention and for malicious/wrongful
prosecution or improper exercise of adjudicative jurisdiction. Besides, there have
been allegations of inhuman treatment and abuse of human rights by the arresting
naval officers and should such allegations be proven to the satisfaction of the court,
the suspected pirates would be entitled to an award of damages. The burden placed
on Kenya to prosecute the pirates and then pay damages to those who may be ac-
quitted and opt to sue for wrongful confinement is onerous and is not matched by
sufficient support by the international community. The Memorandum of Under-
standing further places on Kenya the extra burden of supporting other regional
countries in sharing her experience; hence the exasperation of the Kenyan leader-
ship at the failure by other states to fully honor the terms of the Memorandum of
Understanding.

C. Evidence and Witness Attendance at the Trials

The procedure governing the production of evidence before courts of law in
Kenya is provided for in the Evidence Act.®” This somewhat old piece of legisla-
tion came into force on December 10, 1963 and is based on the colonial Indian Evi-

85 Art. 9(a) Kenya/EU MoU entitled “implementing arrangements” provides that: “For
the purposes of the application of these provisions, operational, administrative and techni-
cal matters may be the subject of implementing arrangements to be approved between
competent Kenyan authorities on the one hand and the competent EU authorities, as well
as the competent authorities of the sending States, on the other hand.”

8 See Muyanga, Philip, Daily Nation, Death Knell Tolls for Prosecutors, Sept. 13,
2009, available at www.nation.co.ke/News/-/1056/657622/-/umup3w/-/index.html (last
visited April 21, 2010), in which the Attorney General of Kenya expressed concern by
Kenya’s Partners in the MOUs to honor their part of the bargain. See also Butty, James,
Kenyan Foreign Minister Shed Light on U.S.-Kenya Piracy Agreement, Jan. 28, 2009,
available at www .turkishweekly.net/print.asp?type=1&id=63755 (last visited April 21,
2010), where Kenya’s Minister for Foreign Affairs is quoted as saying that the Memoran-
dum of Understanding was not “an open door for dumping pirates onto Kenya [sic] soil
because it will not be acceptable.”

87 The Evidence Act (Chapter 80 Laws of Kenya) [hereinafter: Evidence Act] came into
force on Dec. 10, 1963. It is based on the colonial Indian Evidence Act. It has been amen-
ded several times since enactment but still it does not provide a suitable framework for the
trial of modern offences like piracy, terrorism and other related crimes of an international
character.
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dence Act. The Act has a number of shortcomings which encumber the efficient
trial of piracy cases. Key among the shortcomings is the requirement of direct oral
evidence to prove a fact;®® another is the restriction in the admission of photo-
graphic evidence.*” Due to the requirements of the Evidence Act that the evidence
to prove a fact in court is direct oral evidence, it is mandatory for the arresting na-
val officers and persons who witnessed the piratical attacks being committed to
personally attend court and give testimony. Neither video link nor photographic
evidence is admissible to prove a case in Kenyan courts. The provisions of the Evi-
dence Act, therefore, have created logistical challenges to the prosecution since the
date for the mention or trial of a criminal case is usually fixed by the court, depend-
ing on the convenience of its diary. The prosecution shoulders the burden of pro-
ducing witnesses to give evidence in court.

Under the Kenyan Constitution it is the duty of the prosecution to prove the guilt
of the accused person.”® In the trial of piracy cases, the burden of the prosecution is
made heavier as the witnesses have to be traced miles away due to the nature of
their engagements, which requires that they move from place to place. With regard
to witnesses who reside within jurisdiction and refuse to attend court to testify, at-
tendance may be compelled by issuance of a police bond or by court (witness)
summons to attend trial under the provisions of the Criminal Procedure Code.”!
However, there is no means for the Kenyan courts to compel attendance of wit-
nesses in situations where the witness who is unwilling to testify is outside the ju-
risdiction of the court.”> The scenario may be further complicated by situations

88 Section 62 Evidence Act provides that: “All facts, except the contents of documents,
may be proved by oral evidence.” Section 63 Evidence Act reads: “(1) Oral evidence must
in all cases be direct evidence. (2) For the purposes of subsection (1), “direct evidence”
means — (a) with reference to a fact which could be seen, the evidence of a witness who
says he saw it; (b) with reference to a fact which could be heard, the evidence of a witness
who says he heard it; (c) with reference to a fact which could be perceived by any other
sense or in any other manner, the evidence of a witness who says he perceived it by that
sense or in that manner; (...).”

89 Section 78 Evidence Act provides that photographic evidence may only be tendered
in criminal proceedings by an officer appointed by the Attorney General and in the pre-
scribed form and who shall “have prepared a photographic print or a photographic
enlargement from exposed film submitted to him.” The court may presume that the signa-
ture appearing on the certificate by such an officer is genuine.

% Section 77(2) Kenyan Constitution provides that: “Every person who is charged with
a criminal offence (a) shall be presumed innocent until he is proved or has pleaded guilty.”

o1 Sections 144 to 149 Criminal Procedure Code provide for the procedure to be fol-
lowed in summoning witnesses who fail to voluntarily attend court and give testimony.
The court is granted power to issue a warrant of arrest to compel attendance of the witness
and may fine a defaulting witness and attach the property for failure to honor a witness
summons.

92 Section 3 Witness Summons (Reciprocal Enforcement) Act (Chapter 78 Laws of Ke-
nya), makes provisions for the issuance of witness summons outside jurisdiction based on
a reciprocal arrangement. The procedure for service is very lengthy and only applicable to
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where the witnesses’ statements may have been recorded on the high seas by arrest-
ing naval officers using procedures unknown to Kenyan laws.” The format for
recording witness statements prior to the trial of a criminal case is provided for
under the Police Act.”*

To expedite the process of tracing witnesses and tracking down property which
may have been acquired through criminal activities, the government of Kenya re-
cently published the Mutual Legal Assistance Bill”> which went through the second
reading in Parliament and is expected to be enacted into law early 2010. The Mu-
tual Legal Assistance Bill has a fairly broad framework®® and makes provision for a
number of items for which Kenya could request and upon which it could furnish,
mutual legal assistance with other states. These include identifying and locating
persons for evidential purposes; examining witnesses; intercepting telecommunica-
tions; conducting covert electronic surveillance; and “any other type of legal assis-
tance or evidence gathering that is not contrary to Kenyan law.”’ The Bill also
provides for personal attendance of witnesses’® before a court exercising national
jurisdiction, and the transfer of persons in custody for the purpose of identification,
providing assistance in obtaining evidence or prosecutions or to appear as a witness
before a court exercising jurisdiction in that state.”’

countries which have reciprocal arrangements with Kenya. There are no means of compel-
ling witness attendance where such witnesses reside in non-reciprocating countries.

93 Art. 5(g) of the Annex to the Kenya/EU MoU states that: “For the purposes of ensur-
ing that EUNAVFOR is able to provide timely assistance to Kenya with attendance of
witnesses from EUNAVFOR and the provision of relevant evidence, Kenya will notify
EUNAVFOR of its intention to initiate criminal trial proceedings against any transferred
person and the timetable for provision of evidence, and the hearing of evidence.” On the
other hand, Kenya is not always notified timely by the EUNAVFOR when its arresting
vessels are about to land the suspected pirates.

%4 Section 22(3) Police Act (Chapter 84 Laws of Kenya) provides that: “Any police of-
ficer may record any statement made to him by any such person, whether such person is
suspected of having committed an offence or not, but, before recording any statement from
a person whom such police officer has decided to charge or who has been charged with
committing an offence, the police officer shall warn such person that any statement which
may be recorded may be used in evidence: Provided that any such statement shall, when-
ever possible, be recorded in writing and signed by the person making it after it has been
read to him in a language which he understands and he has been invited to make any cor-
rection he may wish.”

% The full text of the Mutual Legal Assistance Bill, 2009 is available at www.
kenyalaw.org/Downloads/Bills/2009/200905.pdf (last visited May 10, 2010) [hereinafter:
Mutual Legal Assistance Bill].

% Sections 40 and 48 Mutual Legal Assistance Bill.

97 The Memorandum of Objects and Reasons of the Mutual Legal Assistance Bill pro-
vides: “The object of this Bill is to facilitate the widest range of assistance to be given and
received by Kenya in investigations, prosecutions and judicial proceedings in relation to
criminal matters, including with respect to the freezing, seizing and confiscation of pro-
ceeds and instrumentalities of crime.”

% Section 15 Mutual Legal Assistance Bill.

9 Section 16 Mutual Legal Assistance Bill.
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Although it can be argued that Kenya has made reasonable efforts to reform the
legislative framework for summoning witnesses residing outside the national juris-
diction to testify in criminal cases involving the trial of non-nationals, a lot still
remains to be done in reforming the law to ensure that such trials proceed with
minimum delay. The current legislative framework does not guarantee expeditious
disposal of criminal cases in situations where the witnesses have to be summoned
from outside the national jurisdiction. Pending the proposed legislative reform,
delays will be experienced in the trial of such criminal cases.

D. Witness Protection

Over and above the challenge of summoning witnesses residing outside the Ken-
yan jurisdiction to attend court, the courts also have to deal with the general reluc-
tance of witnesses to attend court and testify in the pending piracy cases due to
perceived feelings of insecurity (having to face those who subjected them to the
brutal assault at sea) or their unwillingness to relive the nasty experience in retell-
ing the story of assault at sea to the court. The need to protect the witnesses, the
prosecutors and the magistrates in the pending piracy cases cannot be gainsaid
given the fact that piracy is a high stakes game which has attracted the interest of
organized international criminal groups. Ironically, the Kenya/EU MoU does not
provide for witness protection, save the vague provision that EU-Led Naval Force
(EUNAVFOR) will assist Kenya to secure timely attendance of witnesses. '’

The Witness Protection Act in Kenya is of recent origin. Kenya enacted the first
ever legislation on witness protection in 2006 following concerted pressure by
lobby groups to protect potential witnesses willing to testify against persons in-
volved in mega corruption.'® Although the Act went through parliament in 2006, it
was not until 2008 that it was gazetted to take effect, which explains in part the
controversy surrounding the legislation and the fact that it did not enjoy official
support. The Witness Protection Act empowers the Attorney General to place under
the witness protection program'® persons who in his sole opinion need to be pro-
tected because they have given evidence or are about to give evidence or they have
recorded a statement with a police officer.!” The Attorney General is empowered
by the Witness Protection Act to apply to the High Court'®* for a protection order,

100 Art. 5(g) of the Annex to the Kenya/EU MoU.

101 Witness Protection Act (Act No. 16 of 2006), which came into force on Sept. 1,
2006 [hereinafter: Witness Protection Act].

102 Section 4 Witness Protection Act.
103 Section 5 Witness Protection Act.
104 Section 14 Witness Protection Act.
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where in his opinion the witness requires a change of identity, which may necessi-
tate change of particulars in the births, deaths or marriage registers.'®

The general framework of the legislation is sound and the Minister has already
made the necessary regulations under the Witness Protection Act.'® Following the
promulgation of the witness protection regulations, the Witness Protection Unit has
been set up within the Office of the Director of Public Prosecutions, led by a “unit
head” in accordance with regulatory requirements. The Witness Protection Unit is
not operational to its full capacity due to acute financial constraints'®’ and to date it
has not placed any single witness under the protection program. The process of
placing witnesses under the program requires substantial financial resources, espe-
cially where the witness and the family have to be relocated to another country.
Therefore, unless the unit is supported by would-be-donors or other well-wishers it
may not succeed in achieving its objectives.

E. Plea Bargaining

Plea bargaining has been used in most criminal jurisdictions to decongest the
courts of caseload and has, over the years, gained acceptability despite a consistent
criticism that it is unconstitutional.'®® Plea bargaining has been used to get the ac-
cused person to either plead guilty to a lesser offence than the one with which he is
charged'® or to negotiate with the accused to plead guilty to the offence — as
charged — on the undertaking of the prosecutor that he will receive less than the
maximum sentence prescribed by law.!!?

105 Section 4 Witness Protection Act.

106 Section 36 Witness Protection Act requires that the Minister and the Attorney Gen-
eral make regulations to give effect to the provisions of the Act.

107 Tn an interview with a senior officer in the Office of Director of Public Prosecutions
on Oct. 6, 2009 (the officer’s identity will not be disclosed but whose answer to questions
presented by the author remain in the file) the officer stated that the unit was allocated a
paltry 3 million Kenyan Shillings (equivalent of € 30,000) since it was set up about twelve
months ago.

108 See Lynch, Timothy, Cato Institute, The Case against Plea Bargaining, available at
www.cato.org/pubs/regulation/regv26n3/v26n3-7.pdf (last visited, April 21, 2010); and
Prister, Benjamin, The Separation of Powers and the Constitutional Law of Sentencing,
available at www .law.fsu.edu/faculty/2003-2004workshops/priester.doc (last visited April
21,2010).

109 Referred to as ‘“charge bargain;” see Larson, Aaron, How Does Plea Bargaining
Work? available at www.expertlaw.com/library/criminal/plea_bargains.html (last visited
April 21, 2010).

110 Jd. referred to as “sentence bargain.”
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Until the 2008 amendment to the Criminal Procedure Code there was no legisla-
tive framework for plea bargaining in Kenya.''' The Kenyan Constitution and the
Criminal Procedure Code places duty on the prosecution to prove the offence with
which the accused is charged beyond a reasonable doubt, even where the accused
person chooses to offer no evidence in defense and remains silent throughout the
criminal proceedings.!!? However, despite the lack of a legislative framework, plea
bargaining had been used by the Kenyan courts, mostly in cases of murder where
accused persons are willing to plead guilty to the lesser offence of manslaughter
which does not carry the mandatory death penalty.!!® The benefit goes both ways as
the state is able to procure a conviction without going through the lengthy process
of proving a case against the accused person, while the accused benefits by secur-
ing a lesser sentence upon conviction. In a congested criminal justice system like
Kenya’s, such a compromise comes with tremendous benefit to the state as it is
able to save resources. The amendments to the Criminal Procedure Code on plea
bargaining are, therefore, a case of progressive reform of the Kenyan law on crimi-
nal procedure, as they formalize a practice which the courts had engaged in for a
very long time without clear statutory guidelines.

In high profile criminal cases, the practice is for the prosecution to prefer sen-
tence bargaining over charge bargaining to avoid inviting unnecessary criticism. A
sentence bargain would allow the prosecutor to maintain the original charge but
secure a conviction through a plea of guilty from the accused, on the understanding
that the accused would get less than the maximum sentence provided under the law.
In Kenya, the pending piracy cases can be categorized as high profile due to the
fact that they involve non-nationals. The office of the Director of Public Prosecu-
tion has indicated a willingness to enter into plea bargaining agreements with the
accused persons in exchange for information on the sponsors of piracy who are
believed to be wealthy and well connected members of organized criminal groups

111 Statutory provisions for plea bargaining were introduced by amendment to the Cri-
minal Procedure Code by Miscellaneous Statute Law Amendment (Act No. 11 of 2008)
which introduced Sections 137A-O to the Criminal Procedure Code. These amendments
allow for the accused person to enter into plea agreements with the prosecutor and give a
framework of how plea agreements are to be handled by the courts and how they are to be
made part of the court record. The provisions also have detailed safeguards to ensure that
neither the accused person nor the prosecutor use the process for improper purposes. The
right of the court to reject a plea agreement where it has good reasons to do so is also pre-
served.

112 Section 77(2) Kenyan Constitution states the presumption of innocence and Section
210 Criminal Procedure Code states that where the prosecution fails to establish a strong
case against the accused, the court is required to acquit the accused person without putting
him or her on his or her defense.

113 For the use of plea bargaining, see, for example, Republic v Silvester Machika, High
Court Criminal case no. 87 of 2004 eKLR (2005); and Republic v Kilonzo Munyoki, High
Court Criminal case no. 20 of 2003 eKLR (2006), available at www kenyalaw.org/
CaseSearch (last visited April 21, 2010).
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residing in Nairobi.!'* Armed with such information, the government will be able
to arrest the sponsors of piracy and hopefully destroy the cartels that plan the pi-
ratical attacks off the cost of Somalia and in the Gulf of Aden.

F. The Constitutional Guarantees for a Fair Trial

The Constitution of Kenya protects the accused person in a criminal trial by pre-
scribing and guaranteeing certain minimum requirements:''> the right to a fair trial
within a reasonable time and before an independent and impartial tribunal;''® the
right to be presumed innocent until proven guilty;'!” the right to be informed as
reasonably as practical in a language that he understands and in detail, of the nature
of the offence with which he is charged;!'® the right to be given adequate time and
facilities for the preparation of his defense;''® the right to defend himself before the
court in person or by a legal representative of his choice;'?° the right to examine
witnesses called by the prosecution;'?! the right to an interpreter where he cannot
follow the proceedings in the language of the court;'** and the right to be present in
court during the course of the criminal trial.'?®

The courts in Kenya have recently shown assertiveness in enforcing the constitu-
tional guarantees to a fair trial and have, on occasions, acquitted the accused per-
sons where reasonable cause has not been shown why the accused was not pro-
duced in court within the prescribed time.'** It is this concern for the possible

114 Information obtained in an interview with a senior officer in the Office of Director of
Public Prosecutions on Oct. 6, 2009; the officer’s identity will not be disclosed but his
answers to questions presented by the author remain in the author’s file.

115 For a detailed provision on these rights granted to an accused person in a criminal
trial see Section 77 Kenyan Constitution.

116 Section 77(1) Kenyan Constitution.

117 Section 77(2)(a) Kenyan Constitution.

118 Section 77(2)(b) Kenyan Constitution.

119 Section 77(2)(e) Kenyan Constitution.

120 Section 77(2)(d) Kenyan Constitution.

121" Section 77(2)(e) Kenyan Constitution.

122 Section 77(2)(f) Kenyan Constitution.

123 Section 77(2)(f) Kenyan Constitution.

124 Section 73(3)(b) Kenyan Constitution requires that persons suspected to have com-
mitted criminal offences should be produced in court within 24 hours and those suspected
to have committed capital offences (which include murder and robbery with violence) be
produced before the court within 14 days from the date of their arrest or commencement of
their detention. For the assertiveness of Kenyan courts in enforcing the rights of the ac-
cused persons see Cisse Djibrilla v Republic, Court of Appeal Criminal Appeal No. 221 of
2006, [2008] eKLR (Tunoi, Githinji and Deverell JJA, March 7, 2008); Diba Wako Kiyato
v Republic (1982-88) 1KAR 1974; and ex parte Abaidul Haque and 62 others Misc Cri-
minal Application No. 43 of 2005 (ruling delivered May 25, 2005 by Mwera J).
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intervention by the courts that partly explains the inclusion of the constitutional
safeguards for fair trial in the Memoranda of Understanding between Kenya and
the United Kingdom, the European Union'? and the United States.

One peculiar inclusion in the Kenya/EU MoU is the requirement that no trans-
ferred person will be liable to suffer the death sentence and that Kenya undertakes
to “take steps to ensure that any death sentence is commuted to a sentence of im-
prisonment.”'?® This curious inclusion is not surprising as it confirms the dishar-
mony in the provisions of the Penal Code, the Criminal Procedure Code and the
Merchant Shipping Act.!?” This disharmony in the country’s laws must have been
in the minds of the framers of the Memorandum of Understanding and it is a clear
admission that it is possible that the court may find an accused person charged with
the offence of piracy guilty of the offence of murder and, therefore, sentence such
an accused to death. Otherwise the provision in the Memorandum of Understand-
ing that death penalties shall be commuted to life imprisonment and the definition
in the Merchant Shipping Act that acts of violence include murder would be sheer
tautology.

One likely outcome of the courts’ assertiveness to protect the rights of accused
persons is their acquittal, especially where there are allegations of breach of fun-
damental rights, or where the constitutional guarantees to a fair trial are not ob-
served by the trial court. In the event of such acquittals, the accused persons are

125 Art. 3 of the Annex to the Kenya/EU MoU, which repeats all the provisions guaran-
teeing fair trial provided for under Section 77 of the Kenyan Constitution.

126 Art. 4 of the Annex to the Kenya/EU MoU.

127 Under Section 370(7)(a) Merchant Shipping Act 2009 an act of violence is described
to include murder. The history of this inveterate practice of including the act of murder
under the offence of piracy can be traced to three colonial laws, namely the Admiralty
Offences (Colonial) Act, 1849, the Admiralty Offences Colonial Act, 1860, and the Courts
(Colonial) Jurisdiction Act, 1874. The three statutes were applied to Kenya by the Recep-
tion Clause of Aug. 12, 1897, see Section 3(2) Judicature Act on sources of Kenyan law.
The Penal Code under Section 203 as read together with Section 204 describes the offence
of murder as causing “the death of another person by an unlawful act or omission” and
prescribes the death penalty for the offence. The Merchant Shipping Act prescribes life
imprisonment as the maximum sentence for the offence of piracy which under Section
370(7)(a) Merchant Shipping Act includes murder committed in the high seas. The effect
is to have two laws prescribing different sentences for the same act of violence committed
in different sets of circumstances. In the Hassan M Ahmed case, supra note 63, the accused
were sentenced to serve seven years imprisonment which the High Court found to be a
reasonable sentence. Had they also committed an act of murder while engaging in piracy,
they would have been sentenced to a jail sentence with a maximum of life imprisonment.
Persons charged with the offence of murder cannot be admitted to bail by virtue of the
provisions of Section 123 Criminal Procedure Code. However, persons charged with pi-
racy may be admitted to bail as it is not a capital offence and is not excluded under the
Criminal Procedure Code. It should, however, be noted that bail is granted at the sole dis-
cretion of the court and the courts will usually not grant bail where the nature of the charge
is such that the risk of the accused absconding (for example, if the accused is a foreigner
facing a serious charge) is very high.
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entitled to damages for breach of their fundamental rights and for wrongful con-
finement. This in turn raises the complex issue of indemnity within the framework
of the Memoranda of Understanding discussed earlier in this paper.

IV. The Preventive Statutory Provisions

In this section, the provisions of Kenya’s legal framework for the prevention of
organized transnational crimes, which may have adverse implications to the econ-
omy of the country, will be analyzed. Piracy as an organized transnational crime
has to be facilitated by movement of money. Huge sums are paid as ransom, but
this money is not received by the suspected pirates who commit the actual piratical
attacks. The ransom money is paid through the informal hawala system.'?® It then
becomes very difficult to track, since it is not remitted through formal channels. It
is widely believed that the sponsors of piracy off the coast of Somalia are wealthy
and well connected criminals, who are involved in organized crime and live lav-
ishly in Nairobi.'?® If the activities of these sponsors of piracy are monitored care-
fully and the accounts used to receive ransom money frozen whenever there is the
slightest suspicion of engagement in criminal activities, then piracy can become an
expensive venture in which to engage.

If piracy off the coast of Somalia has to be controlled, then the strategy must be
to target not only the pirates who actually commit the piratical attacks, but also the
sponsors who facilitate such attacks hoping to make huge returns from the lucrative
business. In the following paragraphs of this section we outline and evaluate the
current legal framework which can be used to target the sponsors of piracy.

A. Legislation against Corruption and Economic Crimes

In 2003, the Kenyan parliament enacted legislation providing for the prevention,
investigation and punishment of corruption, economic crimes and other related
offences.!?® Although the legislation was aimed at public officers who engage in
corrupt activities using their positions, the Anti-Corruption and Economic Crimes
Act has certain provisions which can be used to target the sponsors of piracy.

128 See Fornari, Fransesco, A Business Worth 50 Million Dollars, 3 Freedom from Fear
8-13 (2009), available at www.freedomfromfearmagazine.org (last visited April 21,
2010).

129 Id. p. 10.

130 Anti-Corruption and Economic Crimes Act (Chapter 65 Laws of Kenya) [hereinaf-
ter: Anti-Corruption and Economic Crimes Act].
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The property market in Nairobi has undergone a sudden change involving a very
unusual demand, where buyers are willing to pay up to five times the market price.
As a result, the property prices have sky rocketed to levels which ordinary Kenyans
are unable to afford."*! Investigations have revealed that the escalated prices of the
properties depended largely on availability of ready cash buyers, which in turn was
noted to be directly proportional to the number of piratical attacks off the coast of
Somalia. The situation alarmed the government into taking measures to bring the
situation under control.'*

The Anti-Corruption and Economic Crimes Act provides that a person who deals
with property that he believes or has reason to believe was acquired in the course of
or as a result of corrupt conduct (i.e. conduct constituting corruption or economic
crime) is guilty of an offence.'”® For any such offence the Anti-Corruption and
Economic Crimes Act imposes a fine of one million Kenyan shillings and an addi-
tional mandatory fine if the person committing the offence received a quantifiable
benefit or any other person suffered a quantifiable loss.!** The Anti-Corruption and
Economic Crimes Act further provides that it shall be no defense that the receiving,
soliciting or offering of any benefit is customary in any business, undertaking, of-
fice, profession or calling.'®® The Anti-Corruption and Economic Crimes Act also
provides that “unexplained assets may be taken by the court as corroboration that a
person accused of corruption or economic crime received a benefit.”'*®

Though the provisions of the Anti-Corruption and Economic Crimes Act cannot
be considered to be watertight by any standard and are definitely not directly appli-
cable to piracy cases, the same can be used to curb remittance of money received as
ransom payments to the accounts of the sponsors of piracy off the coast of Somalia.
By allowing investment of such money into the Kenyan economy, the sponsors of
piracy are able to sanitize it and distort the demand in the property market.

131 See Mugambi, Kaburu, Daily Nation, Piracy money distorting prices, Nov. 18, 2009,
available at www.nation.co.ke/business/news/-/1006/687864/-/iekgm7z/-/index.html (last
visited April 21, 2010), in which it is alleged that property prices have sky rocketed to
500 % due to availability of ready cash buyers with money traced to piracy which has now
replaced the remittances from Kenyans in the diaspora.

132 In September 2009, the Central Bank of Kenya issued a circular directing that all
payments in excess of one million Kenyan Shillings had to be made through the direct
credit system and that cheques will not be used for sums below this amount. For further
details on the Real Time Gross Settlement System (RTGS), see infra note 149 and
www.centralbank.go.ke/nps/npsold.aspx (last visited April 21, 2010).

133 Section 47 Anti-Corruption and Economic Crimes Act.
134 Section 48 Anti-Corruption and Economic Crimes Act.
135 Section 49 Anti-Corruption and Economic Crimes Act.
136 Section 57 Anti-Corruption and Economic Crimes Act.
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B. Legislation against Money Laundering

For a long time the Kenyan public and other activist groups have been lobbying
the government to enact a law against money laundering. Although it had become
common knowledge that certain persons and entities were engaged in money laun-
dering in Kenya, the reason given for their non-prosecution by the authorities was
the lack of a legislative framework to deal with the alleged crimes. Due to public
pressure, the Attorney General published the Proceeds of Crime and Money Laun-
dering Bill,"*” which has since gone through the first reading in parliament and may
be enacted into in 2010.

The Proceeds of Crime and Money Laundering Bill gives a broad legislative
framework for combating the crime of money laundering and provides for the iden-
tification, tracing, freezing, seizure and confiscation of the proceeds of crime."®
The broad nature of the provisions in the Proceeds of Crime and Money Launder-
ing Bill can be seen from the definition of money laundering and the broad net it
casts by including any person who knowingly enters into a transaction with another
with a view to facilitating such other person to conceal the proceeds of crime or
money laundering."*? Tt should also be noted that it does not matter whether the
offence is committed in or outside Kenya or whether or not it was committed be-
fore the proposed law came into force.'*

To attain the objectives of the proposed legislation, the Proceeds of Crime and
Money Laundering Bill creates: firstly, the Financial Reporting Centre to dissemi-
nate information collected pursuant to the proposed Act and to ensure compliance
with international standards in anti-money laundering measures;'*' secondly, the
Anti-Money Laundering Advisory Committee to advise the director of the centre
on the performance of his functions;'*? and, thirdly, the Assets Recovery Agency.'*
The proposed legislation further provides for obligations of reporting institu-

tions;!** the procedure for realization of proceeds of crime and for civil recovery

and preservation of recovered property;'** and the procedure for mutual legal assis-

137 The full text of the Proceeds of Crime and Money Laundering Bill, 2009 is available
at www.kenyalaw.org/Bills/ (last visited May 10, 2010) [hereinafter: Proceeds of Crime
and Money Laundering Bill].

138 See Memorandum of Objects in the Proceeds of Crime and Money Laundering Bill.

139 Clauses 2 and 3 Proceeds of Crime and Money Laundering Bill; also see generally
the provisions of Part II (Clauses 3—18) Proceeds of Crime and Money Laundering Bill,
which provide for the offence of money laundering and other related offences.

140 Clause 3 Proceeds of Crime and Money Laundering Bill.

141 Clauses 1941 Proceeds of Crime and Money Laundering Bill.
142 Clauses 46—48 Proceeds of Crime and Money Laundering Bill.
143 Clauses 49-52 Proceeds of Crime and Money Laundering Bill.
144 Clauses 42—45 Proceeds of Crime and Money Laundering Bill.

145 Clauses 53—77 Proceeds of Crime and Money Laundering Bill; Clauses 7896 Pro-
ceeds of Crime and Money Laundering Bill.
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tance in cases of money laundering.'*® It also gives power to the police to demand
the production of information and documents by persons suspected of any offence
under the proposed Bill.'¥

If enacted into law, the Proceeds of Crime and Money Laundering Bill will pro-
vide Kenya with a firm legal framework for dealing with sponsors of piracy who
may wish to conceal the monies paid as ransom by investing such money in the
Kenyan property market. If applied effectively, the provisions of this new law as
supplemented by those of the Anti-Corruption and Economic Crimes Act will cer-
tainly seal all the existing loopholes that facilitate money laundering, which have
been utilized by those engaged in organized transnational crimes to conceal the
benefits of their crimes. It should be noted that the proposed new law has some
obvious weaknesses and it will need to be revised if it is fully to meet expected
international standards.'® It does, however, provide a starting point in the war
against money laundering in Kenya.

C. Regulatory Procedures on Money Laundering

Pending the enactment of a substantive anti-money laundering law, the Central
Bank of Kenya — as the lead government agency in the formulation and implemen-
tation of fiscal and monetary policies — recently introduced guidelines on the use by
commercial banks of the Real Time Gross Settlement System (RTGS).'*’ The sys-
tem aims to reduce fraud and money laundering and, if effectively implemented to
supplement the provisions of the Anti-Corruption and Economic Crimes Act, it could

146 Clauses 111-116 Proceeds of Crime and Money Laundering Bill.
147 Clauses 100-104 Proceeds of Crime and Money Laundering Bill.

148 The proposed Proceeds of Crime and Money Laundering Bill does not specifically
target the ransom money paid to sponsors of piracy; it does not specifically target artificial
persons who may be beneficiaries of the proceeds of crime; it does not specifically include
terrorist financing; and it does not place obligations on the financial institutions to ensure
that they fully participate in the war against money laundering. For a discussion on the
expected international standards in fighting money laundering see the Council of Europe’s
Committee of Experts on the Evaluation of Anti-Money Laundering Measures and Financ-
ing of Terrorism, Annual Activity Report 2009, cited in Moneyval: Annual Activity Report
for 2008, 1-2 Eucrim: The European Criminal Law Associations’ Forum 31 (2009).

1499 The Real Time Gross Settlement System (RTGS) is a system in which both the proc-
essing and final settlement of funds transfer transactions take place on an item by item
(gross) basis continuously throughout a business day. It is an online system that facilitates
the transfer of high value and or time critical payments between participants in real time. It
aims at enhancing efficiency by reducing inherent risks in the existing payment system. It
runs on a credit push basis in which final and irrevocable settlement can only occur if
funds are available in the commercial bank’s settlement account with the Central Bank of
Kenya. The Central Bank of Kenya now requires that all payments of sums in excess of
one million Kenya Shillings be made through the RTGS. See further details on the system
at www.centralbank.go.ke/nps/npsold.aspx (last visited April 21, 2010).
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drastically reduce the incidents of money laundering and thereby prevent the injec-
tion of ransom money from piracy off the coast of Somalia into the Kenyan finan-
cial system.

V. The After Trial Challenges

Kenya does not only face challenges in dealing with the prosecution of piracy
suspects handed over by the arresting vessels of state parties to the various Memo-
randa of Understanding, but also during the post-trial phase, especially regarding
the enforcement of sentences.

A. Prison Service Reform

Various reforms to Kenyan prisons are being undertaken by the Counter Piracy
Programme of the United Nations Office on Drugs and Crime.'* The facilities of
Shimo-la-Tewa and Manyani prisons in the Coast Province, for example, are un-
dergoing significant renovation and repair, with a view to alleviating problems of
congestion.'>! The suspected pirates are held in these two maximum security facil-
ities awaiting their trials at the Chief Magistrate’s Court at Mombasa. Shimo-la-
Tewa prison, just like most other Kenyan prisons, was noted to be operating at
300 % of its normal capacity.'> Although it has been argued that the number of
suspected pirates is insignificant compared to these large numbers of inmates,'> it
should be noted that the decision to prosecute non-nationals is a policy decision for
which the government of Kenya takes full responsibility. In this regard the gov-

150 See United Nations Office on Drugs and Crime, Counter Piracy Report, Nov. 2009,
available at www.unodc.org/documents/easternafrica//piracy/UNODC _Counter Piracy
Programme.pdf (last visited April 21, 2010).

151 [d. p. 4.

152 For details on prison population in Kenya see www.gjlos.go.ke/gjinner.asp?pcat2=
agencies&pcat=vphomeaffairs&cat=kenyaprison (last visited Nov. 30, 2009). This website
has not been updated as the Governance, Justice, Law and Order program has since stalled.
Currently the total holding capacity for Kenyan detention facilities (remand prisons) based
on the international standards is 16,000 inmates. However, as at May 28, 2009, the deten-
tion facilities held 53,000 inmates. This number ranges between 50,000 and 51,000 in-
mates at any one time: information obtained verbally from the office of the Commissioner
of Prisons by oral interview, Nov. 7, 2009.

153 One such view is held by Mr. Allan Cole, the Coordinator of the United Nations Of-
fice on Drugs and Crime Counter Piracy Program in Nairobi, who in a recent interview
with the author in October 2009 (details on file with the author), took the view that the
total number of suspected pirates is less than 200 and that this is insignificant compared to
the total population of over 50,000 inmates.
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ernment of the day in Kenya must show sensitivity to public opinion on the is-
sue,'>* however insignificant the cost of such detentions.

The regional office of the United Nations Office on Drugs and Crime in Nairobi,
in line with the obligations contained in the Kenya/EU MoU, has been helping with
the review of cases of those held in remand facilities so as to decongest the prisons.
One method which the government has used for quite some time is the annual re-
lease of petty offenders who have been jailed for minor offences through the exer-
cise of the presidential prerogative of mercy under the Constitution.'> The second
method which the government has used is the release of prisoners on parole by the
Commissioner of Prisons, where the remaining portion of a prisoner’s term is three
months or less.'*® The courts have also utilized the community service program
provided for under the Community Service Orders Act'>’ to grant non-custodial
sentences for minor offences and have also made probation orders under the Proba-
tion of Offenders Act,'*® releasing convicted persons on probation as a means of
decongesting the prison facilities.

The prison reforms noted above have to be sustained in the long term and the
other state parties to the Memoranda of Understanding must be seen to help Kenya
achieve the necessary reforms if public support for the prosecution of suspected
pirates is to be maintained. At the moment, the ad hoc and uncoordinated support
by United Nations Office on Drugs and Crime to different agencies involved in the
prosecution of suspected pirates is not helping the Kenyan government in consoli-
dating public support for the ongoing prosecutions of non-national piracy suspects.

Kenya faces a significant post-trial challenge in gaining budgetary support. The
other state parties to the MOUs have committed themselves to supporting the nec-
essary reforms to the tune of $2.3 million against a budget of $5.1 million, leaving
a huge resource gap. This resource gap will have to be met by the government of
Kenya despite the severe shortage of financial resources in the country. There is,
therefore, a need for continued donor support if the prosecutions under the frame-
work of the Memoranda of Understanding are to succeed.

154 Butty, James, Kenyan Foreign Minister Shed Light on U.S.-Kenya Piracy Agree-
ment, Jan. 28, 2009, available at www .turkishweekly.net/print.asp?type=1&id=63755 (last
visited April 21, 2010).

155 Section 27 Kenyan Constitution. The exercise of the presidential power of clemency
is based on the recommendations of the Board of Review appointed by the President under
Section 48 Prisons Act (Chapter 90 Laws of Kenya) [hereinafter: Prison Act].

156 Section 49 Prisons Act.

157 Community Service Orders Act (Act No. 10 of 1998); its Section 3 empowers the
court to order a convicted person serving less than three years to perform approved com-
munity service without pay.

158 Probation of Offenders Act (Chapter 64 Laws of Kenya); its Section 4 empowers
courts to release convicted persons on probation in certain circumstances stated in the Sec-
tion.
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B. Long Term Legislative and Institutional Reform

One of the challenges noted with regard to the prosecution of piracy cases is the
need to review the legislative framework on the law of evidence and other relevant
laws touching on the exercise of jurisdiction by the Kenyan Courts. It was further
noted that there is a need to train prosecutors, magistrates and police officers in
handling the prosecution of piracy cases, to improve the physical facilities includ-
ing office accommodation and to set up a viable witness protection program. These
are long term challenges, which require proper planning and also call for future
financial commitments, as results cannot be achieved within the timeframe of the
Memoranda of Understanding. In addition, there is also the need to formulate spe-
cific agreements with relevant government agencies to detail the obligations of the
parties in respect to each of the areas targeted by the Memoranda of Understanding.

C. Security for the Judicial Officials

One of the challenges noted by the prosecution in the piracy cases is the lack of
security for the magistrates and the prosecutors presiding over piracy cases.'*® If
there is need to protect witnesses in piracy cases, then there is even a greater need
to protect the prosecutors and the magistrates. In the course of the trials, some of
the suspected pirates have complained that they do not expect justice in Kenya, as
Kenya is friendly to the other states that are party to the Memoranda of Under-
standing. There has also been agitation in some sections of the Kenyan public that
the fight against piracy is an anti-Islamic war, as all the suspected pirates facing
trials in Kenya are Somali Muslims.'®

Should the suspected pirates be convicted, then they or their accomplices or
sponsors, may wish to seek revenge for their perceived improper conviction. This
is important, as the genesis of the Somali piracy is the alleged illegal fishing in
Somalia’s territorial waters by foreign vessels and also the alleged dumping of
toxic waste in Somalia’s waters by other states, thereby destroying fishing grounds
and marine life.'®' In a way, therefore, the piratical attacks off the coast of Somalia

159 Ondari, Jacob, supra note 76, pp. 3-8.

160 Gekara, Emeka-Mayaka, Daily Nation, Leaders Question the Trial of Somali Pirates
in Kenyan Courts, Dec. 11, 2009, available at www.nation.co.ke/News/-/1056/610466/-
/uk9mt7/-/index.html (last visited April 21, 2010).

161 See Hansen, Hans/von Hoesslin, Karsten, Intelligence in the Fight against Piracy, 3
Freedom from Fear 18-21 (2009), available at www.freedomfromfearmagazine.org (last
visited April 21, 2010). See also Ishaan, Tharoor, Time, How Somali Fishermen Became
Pirates, April 18, 2009, available at www.time.com/time/world/article/0,8599,1892376,00.
html (last visited April 21, 2010) and Gilpin, Raymond, United States Institute of Peace,
Counting the Cost of Somali Piracy, available at www.ciaonet.org/wps/usip/0017329/
f 0017329 14833.pdf (last visited April 21, 2010).
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have elements of nationalism and patriotism, and the chances of revenge — should
the suspected pirates be convicted — are very high indeed. The situation, therefore,
calls for continued extra security for magistrates and the prosecutors trying the pi-
racy cases. This security has to be a long term arrangement as the threat may exist
long after the cases are concluded.

D. Political Acceptability

One long term challenge which will continue to haunt the Kenyan political lead-
ership is the vexed question of the continued trial of non-national suspected pirates
by Kenyan courts when the country’s criminal justice system has almost grounded
to a halt due to congestion. Kenya has shown commitment in fighting piracy in the
high seas and in Somalia’s territorial waters, but such zeal may not find continued
support from the Kenyan public, who simply may not understand why navies of
other states should arrest suspected pirates in the high seas and then hand them
over to Kenyan courts to face trial. The only way the current Memoranda of Under-
standing framework can continue to enjoy the support of the Kenyan public is to
undergo a thorough revision to evenly distribute obligations and responsibilities
between the state participants and to include all the regional states.

V1. Conclusions

Kenya has set the pace in the fight against piracy in the high seas and armed rob-
bery against ships in its territorial waters by criminalizing the two offences and
expanding the jurisdiction to try suspected pirates, whether the offences are com-
mitted in Kenya or elsewhere; whether by Kenyans or non-Kenyans; and whether
on a Kenyan ship or on a foreign ship. However, the exercise of this extraterritorial
jurisdiction has brought with it short and long term challenges which ought to be
addressed if the war against piracy in the Horn of Africa is to be won. The most
significant of the challenges to the jurisdiction of the Kenyan courts is the possible
nullification of the trials on the ground that the courts cannot convict and sentence
the suspected pirates, as Section 69 of the Penal Code under which they were
charged, having been repealed, is no longer in existence and, therefore, the courts
lack jurisdiction to proceed with the trials or convict or sentence the accused per-
sons. This situation is complicated by the fact that under the Kenyan Constitution,
the offences cannot be tried under the Merchant Shipping Act as they amount to ex
post facto crimes.

The possible acquittals of alleged pirates could expose Kenya to civil liability, as
the acquitted persons may choose to sue for their wrongful confinement, pending
the trials. The Memoranda of Understanding do not have an indemnity clause under
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which Kenya can claim from the other parties to the Memoranda of Understanding,
for damages which may be awarded for breach of the fundamental rights of the
suspected pirates in the exercise of enforcement jurisdiction by arresting ships and
for wrongful confinement, while awaiting trial. There is, therefore, an urgent need
to review the framework of the MOUSs, to ensure that there is an even distribution
of obligations and responsibilities in the exercise of both enforcement and adjudi-
cative jurisdiction over suspected pirates.

The present Memoranda of Understanding framework is lopsided and burden-
some on Kenya. Other states party to a Memorandum of Understanding have not
met their part of the bargain by adequately supporting the prosecution of the sus-
pected pirates and the reform of the relevant laws, to ensure that the pending cases
are completed at an early date. The MOUSs are also silent on the burden of hosting
the convicted pirates while they serve their jail terms and, therefore, this burden has
been left to Kenya. The revised Memoranda of Understanding framework should
include a clause with obligations on the other state parties to consent to hosting the
convicted pirates as they serve their jail sentences. Alternatively, the regional states
should enter into a treaty akin to the European Convention on the Transfer of Sen-
tenced Prisoners'® to facilitate the transfer of convicted pirates to other regional
states to serve their sentences.

The fight against piracy off the Horn of Africa can only succeed if the regional
states cooperate with other maritime nations with expeditionary (blue-water) na-
vies. Such a framework of cooperation exists under the Djibouti Code of Conduct.
The regional structure which brought forth the Djibouti Code of Conduct should be
utilized to negotiate with the western maritime nations for a fresh Memoranda of
Understanding framework. There is also an urgent need for the regional states to
internally harmonize their policies and laws relevant to the fight against piracy, in
order to in turn facilitate harmonization of regional policies and laws. The har-
monization process may take long, as it is essentially a political process, but it
should be initiated forthwith and the policy makers looped in while the “piracy
crisis” lasts.

The fight against piracy should not just target the actual perpetrators of the pirati-
cal attacks, but also the sponsors. Nairobi has witnessed an unprecedented increase
in property prices due to ransom money being injected into the economy. Kenya
presently does not have an effective anti-money laundering legislation, although the
Proceeds of Crime and Money Laundering Bill is pending in parliament. This Bill
should be urgently enacted into law and pending such enactment the Real Time
Gross Settlement System (RTGS) should be strengthened and the existing legisla-
tion utilized to control the investment of ransom money into the Kenyan economy.

162 Convention on the Transfer of Sentenced Prisoners, C.E.T.S. No. 112, adopted
March 21, 1983, available at http://conventions.coe.int/Treaty/en/Treaties/Html/112.htm
(last visited April 21, 2010).
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1. Introduction

Contemporary maritime piracy is a complex phenomenon, which requires effi-
cient legislative and judicial systems as well as joint deliverance in eradicating it.
Maritime piracy is not an isolated phenomenon; rather it encompasses political,
economic and social aspects. Therefore, an all-encompassing approach on land is
vital in supplementing law enforcement mechanisms at sea. This work explores
Tanzania’s criminal justice and law enforcement framework and human rights con-
siderations in combating piracy. In assessing the state, internationally recognized
norms and standards in human rights and cooperation will be considered.

II. General Overview of Tanzania
A. Geography

The sovereign state of Tanzania is comprised of two constituent entities namely
Tanzania Mainland (formerly known as Tanganyika) and Tanzania Zanzibar (Zan-
zibar). The latter is located about 37 kilometers east of Tanzania Mainland across
the Indian Ocean. Territorial waters of Tanzania cover 59,050 square kilometers.
Tanzania’s coastline covers 1,424 kilometers and the maritime claims include 12
nautical miles of territorial sea and 200 nautical miles of exclusive economic zone
(EEZ).

B. Historical Background
1. Political Background

During the colonial era Tanzania Mainland was under German rule, before being
handed over to Britain under the League of Nations mandate following the defeat
of Germany in the First World War. It became independent in 1961 and one year
later it became a Republic. Zanzibar was a British protectorate under the Arab Sul-
tanate and became independent in 1963. The post-independence minority rule was
overthrown in 1964 and the Peoples’ Republic of Zanzibar was established. In the
same year the Peoples’ Republic of Zanzibar and the Republic of Tanganyika
united to form the United Republic of Tanzania. Notwithstanding the union, Zanzi-
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bar still retains autonomy over issues commonly known as “non-union matters.”"
The caveat is entered that this work concerns itself with the legal framework of
Tanzania Mainland, however, where appropriate, reference will also be made to the
legal position in Tanzania Zanzibar. With respect to matters of international rela-
tions and international instruments, the jurisdiction is exclusively vested in the
United Republic of Tanzania. Therefore, it is the United Republic which has the
mandate to ratify international instruments.”

2. Legal Background

Tanzania’s legal system is overwhelmingly based on the English common law.
The common law of England, doctrines of equity and statutes of general applica-
tion were imported into the territory of Tanganyika in 1920 through the Tangany-
ika Order-in-Council (TOC). It made the common law of England applicable to
Tanganyika as of July 22, 1920 and empowered the King to promulgate other Or-
ders and Ordinances for Tanganyika. The Penal Code of Tanganyika, which was
modeled on the Indian Penal Code, was imported into Tanganyika in 1930 and pre-
scribed the offence and punishment for piracy occurring within Tanganyika’s terri-
torial waters or committed by a citizen of Tanganyika. Moreover, the Penal Code
stipulated that it did not affect any criminal liability against the Common Law (of
England).

The Tanganyika Order-in-Council also established a High Court for Tanganyika
and extended to it English court practices and procedures.® The appeals from the
High Court of Tanganyika were heard and determined in the Court of Appeal for
Eastern Africa. The decisions of the Court of Appeal for Eastern Africa had prece-
dent effect and were binding upon all courts in East Africa. In 1954 the Court of
Appeal for Eastern Africa acknowledged that the charge of piracy jure gentium was
unusual in the East African Territories.* However, the Court affirmed that the
courts, within the “power, authority or jurisdiction of the Admiralty,” had powers

I It should be noted that Tanzania Mainland and Tanzania Zanzibar share only the union
matters; see note 7.

2 Majamba, Hamudi, An Assessment of the Framework of Environmental Law of Zan-
zibar, 1 Law, Environment and Development Journal 20 (2005), available at www.lead-
journal.org/content/05018.pdf (last visited May 12, 2010).

3 Aga Khan Development Network, The Third Sector in Tanzania — Learning More
About Civil Society Organizations and Non-Profit Organizations, their Capabilities and
Challenges: An Updating and Dissemination of Work Started under the John Hopkins
University Non-Profit Organization Study, May 2007, pp. 40-41.

4 Saad Saeed Bin Ali Mahri v. Reginam (Criminal Appeal No. 142 of 1954), Court of
Appeal for Eastern Africa. The case was reported in the East African Law Reports [1954],
222, available at www.lawafrica.com/shop.php?mode=getbook&productID=117# (last
visited May 10, 2010).
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to try a case of piracy committed on the high seas pursuant to the Admiralty Of-
fences (Colonial) Act of 1849 and the Courts (Colonial) Jurisdiction Act of 1874.°

C. Legislative System

Tanzania follows a “dualist” as opposed to a “monist” approach in incorporating
international legal instruments into domestic law. Thus an agreement that is ratified
by the government does not generally have a binding effect except where the legis-
lature has explicitly incorporated it by way of local enactment.® This procedure
equally applies to any regional or multilateral agreements. It is equally noteworthy
that the nature of Tanzania’s government, constitutional setting and legal system
impacts the modus operandi of the laws stemming from international obligations.

Jurisdictions within the sovereign state of Tanzania are charted out in the Consti-
tution of the United Republic of Tanzania of 1977 (the Union Constitution) as
amended. The Union Constitution provides for union matters’ and non-union mat-
ters. Union matters are governed by the Government of the United Republic of
Tanzania and non-union matters fall in the exclusive jurisdiction of the Govern-
ment of Zanzibar. There is no provision for concurrent jurisdiction.® A matter is
either exclusively for Zanzibar or it is for the Union. It is the Union Government
which has the mandate to ratify international treaties.’

5 It should be noted that the alleged piracy took place upon the high seas to wit in the
Gulf of Oman implying that it took place upon waters within the power, authority, or juris-
diction of the Admiralty.

¢ See Mapunda B.T., Treaty Making and Incorporation in Tanzania, 156 Eastern Africa
Law Review 28-30 (2003).

7 Tanzania Mainland and Tanzania Zanzibar share only the union matters. According to
the First Schedule of the Constitution of the United Republic of Tanzania of 1977 (as
amended) these matters include: the Constitution of Tanzania and the Government of the
United Republic, foreign affairs, defense and security, police, emergency powers, citizen-
ship, immigration, external borrowing and trade, service in the Government of the United
Republic, income tax payable by individuals and by corporations, customs duty and excise
duty on goods manufactured in Tanzania collected by the Customs Department, harbors,
matters relating to air transport, posts and telecommunications, all matters concerning coi-
nage and currency for the purposes of legal tender (including notes), banks (including sav-
ings banks) and all banking business, foreign exchange and exchange control, industrial
licensing and statistics, higher education, mineral oil resources, including crude oil other
categories of oil or products and natural gas, the National Examinations Council of Tanza-
nia and all matters connected with the functions of that Council, civil aviation, research,
meteorology, statistics, the Court of Appeal of the United Republic and registration of
political parties and other matters related to political parties.

8 SMZ v. Machano Hamis Alli and Others (Criminal Application No. 8 of 2000). The
case is available at www.saflii.org/tz/cases/TZCA/2000/1.html (last visited May 12,
2010).

9 Art. 63(3) Constitution of the United Republic of Tanzania of 1977 (as amended). The
full texts of Tanzanian laws are available at www.parliament.go.tz/bunge/act.php (last
visited May 10, 2010).
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On the basis of that duality and the established fact of exclusive jurisdiction of
the Government of Zanzibar over all non-union matters in Zanzibar, it is logical to
conclude that sovereignty is divisible within the United Republic of Tanzania.
Therefore, in order to determine which of the two governments exercise sover-
eignty over any given matter, one has to determine whether it is a union or non-
union matter. Criminal matters are non-union matters except where they are associ-
ated with the union matters. Therefore, each of the two Governments in the United
Republic has exclusive jurisdiction in criminal matters in its own sphere. All crimi-
nal matters in Tanzania Mainland are defined, triable and punishable in accordance
with the Penal Code'® while those in Zanzibar are regulated by the Penal Decree. It
is an obvious outcome that the two entities have different legal frameworks as re-
gards piracy occurring territorially.

D. Magnitude of Piracy in Tanzania’s Territorial Waters

In the period between January and September, 2005 to 2009, Tanzania experi-
enced 34 piratical attacks, the third highest toll suffered by an individual country in
Africa in the same period.'" Dar-es-Salaam port is reported to have experienced the
second highest piratical attacks among ports and anchorages in the world in the
period between January 2008 and September 2009.'? For the period of January to
September, 2005 to 2009, out of the overall ships attacked by pirates worldwide,
three were of Tanzanian nationality.!* Among all the attacks that occurred between
January and September 2009, no attacked ship was controlled or managed in Tan-
zania. While the pirates in Somalia use sophisticated weapons, pirates in Tanzania
mostly use knives and attack ships when they are anchored. In most cases piratical
acts were reported to the authorities but no actions were taken.

In the year 2006, out of 5,648 unlawful acts of violence reported nationwide, two
were piratical acts, while in the year 2007 the number of piratical acts increased to
9 out of 8,306 acts of violence reported nationwide.'* Tanzania has prosecuted

10 Penal Code (Chapter 16 of the Laws of Tanzania) [hereinafter: Penal Code].

'l Somalia experienced 112 attacks and Nigeria experienced 93 attacks: International
Chamber of Commerce — International Maritime Bureau (ICC-IMB), Piracy and Armed
Robbery against Ships, Report 1 January — 30 September 2009 [hereinafter: ICC-IMB
Report January — September 2009], pp. 6-7. It should be noted that the statistics in this
paragraph include actual and attempted attacks, whether the ship was berthed, at anchor or
at sea and that they also include acts of armed robbery against ships.

12 ICC-IMB Report January — September 2009, supra note 11, p. 11.

13 Id. pp. 18-19.

14 Inference drawn from Tanzania’s Police Crime Report 2007, available at
www.policeforce.go.tz/index.php?option=com_content&task=view&id=218&Itemid=74
(last visited May 12, 2010) and ICC-IMB Report January — September 2009, supra no-
te 11, p. 7.
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cases relating to destruction of vessels and illegal deep sea fishing, but no direct
piracy cases.'” The patterns of piratical acts occurring in territorial waters of Tan-
zania and those acts against ships of Tanzania’s nationality involve both territorial
and extraterritorial dimensions. Thus there needs to be both municipal and interna-
tional mechanisms to tackle the problem, especially with the reported indication
that the Somali pirates are extending their attacks off the east and south coast, in-
cluding off Tanzania, Kenya, Seychelles and Madagascar.'® However, the fact that
most ships attacked are not controlled or managed by countries which are actually
located in piracy prone zones may negatively impact upon their willingness to de-
votedly cooperate in counter piracy mechanisms advocated by countries whose
ships are largely affected.'” This may create tendencies of viewing piracy not as a
collective problem but rather one belonging to those countries whose ships are
largely victimized. This trend differs from the one regarding terrorism, whereby
Kenya and Tanzania quickly embarked in the war against terror by passing legisla-
tion, partly because they themselves had experienced fatal terror attacks with the
bombing of United States embassies in their respective countries.'®

III. Provisions for the Criminal Prosecution of Piracy
and Armed Robbery at Sea

A. International Customary Law

Piracy is not a new phenomenon and the existing law in the management of pi-
racy has a long genealogy. Piracy, in the customary law perspective, warrants uni-
versal jurisdiction since it is a crime to the international community as a whole.'® In
the same light, the perpetrators of piracy are considered hostis humani generis,
enemies of all mankind, and are thus susceptible to prosecution by any nation. Rec-

15 Hanns Seidel Foundation, Regional Strategies to Combat Piracy in Eastern Africa for
Law Enforcement Agents: Summary of the Meeting’s Deliberations, June 2009, p. 3 [here-
inafter: Hanns Seidel Foundation, Regional Strategies].

16 ICC-IMB Report January — September 2009, supra note 11, p. 23.

17 For example, in the period between January and September 2009, while 50 victim
ships were controlled or managed in Germany, 41 in Greece, only one victim ship was
managed or controlled in Ethiopia, one in Kenya, one in Nigeria, and no victim ship was
managed in Somalia or Tanzania: ICC-IMB Report January — September 2009, supra no-
te 11, pp. 21-22.

18 On August 7, 1998, the United States embassies in Dar-es-Salaam (United Republic
of Tanzania) and Nairobi (Kenya) were simultaneously bombed killing at least 212 people
and injuring at least 4,000. Most of the causalities were citizens of Kenya and Tanzania. In
2002, Tanzania enacted the Prevention of Terrorism Act (Act No. 21 of 2002) [hereinafter:
Prevention of Terrorism Act]; Kenya’s Suppression of Terrorism Bill of 2003 was rejected
over concerns of human rights violations.

19" See Re Piracy Jure Gentium [1934] Appeal Court (AC) 586 at 689.
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ognized as such in customary international law, piracy jure gentium would be tri-
able and punishable under the domestic criminal law of any country, irrespective of
any domestic statute or judicial precedent. The customary framework with respect
to the crime of piracy is thus a definable, universal and obligatory norm.

B. Common Law Approach

Common law jurisdictions have been reluctant to accept automatic assimilation
of customary international law into their domestic criminal law.?> Common law
judiciaries, particularly English courts, have handled the assimilation of customary
international law with great caution. They argue that inasmuch as the development
of customary international law largely remains the consequence of international
behaviour of the executive — in which neither the parliament nor the judiciary need
to have played any part — it would be odd if the executive could, by means of that
kind, amend or modify criminal law. Citing political accountability, regularity and
legal certainty, they argue that the power to create crimes should be reserved exclu-
sively to the legislature. Such a strict view of the English courts is likely to be fol-
lowed by other common law countries like Tanzania which imported English
common law, doctrines of equity and statues of general application.?! Such an ap-
proach would limit Tanzania’s international obligation to exercise jurisdiction
against pirates in the absence, as it stands, of a clear and consistent statutory frame-
work.

However, the doctrine of customary international law on piracy remains, in the
absence of domestic statutory framework, vague and powerless. It is impractical to
confer jurisdiction over foreigners on high seas without legislation to that effect.”
Admittedly, therefore, courts in countries like Tanzania, whose domestic laws are
not exhaustive and do not accurately state the present international law as regards
piracy, may resort to customary international law in so far as customary law may
enlarge the definition of piracy. This would allow reference to extraneous sources
and techniques of construction not normally incident to the interpretation of a
statute.

20 See generally: Majority of the Federal Court of Australia in Nulyarimma v. Thompson
(1999), 120 International Law Reports 353; O’Keefe, Roger, Customary International
Crimes in English Courts, 72 British Yearbook of International Law 293 (2001).

21 This system of law was imported by the British during the era of colonialism into the
territory of Tanganyika (now Tanzania Mainland) in 1920 through the Tanganyika Order-
in-Council.

22 R v. Keyn (1876) 2 Exchequer Division (Ex D), 63 at 203 per Lord Cockburn Chief
Justice.
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C. Statutory Approach

Piracy jure gentium is an offence defined by international law and is distinguish-
able from municipal law variations on the theme of piracy.?® According to interna-
tional law, the criminal jurisdiction of municipal law against piracy is ordinarily
restricted where piracy is committed on its terra firma or territorial waters or
against its own ships and crimes committed by its own nationals wherever they
take place. Seemingly, this was the approach adopted in the enactment of Section
66 of the Penal Code of Tanzania which deals with the offence of piracy. Law
makers did not seem to cover piracy jure gentium in Section 66 of the Penal Code.
It has excluded in its scope piracy committed in the high seas by foreign pirates.

Since the offence of piracy in Tanzania is a creation of statute, namely, the Penal
Code, one must look to the terms of the statute for a definition of its nature. Per
terms of the Penal Code of Tanzania, its effect was limited territorially and so was
the nature of the offence of piracy.?* It has been solidly argued that a distinction
should be drawn between the sort of situation where a crime is to be regarded as an
offence wherever it is committed and the sort of statutory offence which is created
only in relation to a particular place.® But pirates are hostis humani generis, thus
they commit an offence against the moral law, not thought of having territorial lim-
its. It follows, therefore, that the crime of piracy is conceived by common law and,
as a result, there is a strong basis from which Tanzania’s courts may assume juris-
diction, without being restricted by statutory limits.?® Admittedly, it is not always
an easy venture to disentangle statute and common law.

D. Tanzania’s Incorporation of the International
Framework on Piracy

1. Incorporation of International Treaties

The current international legal framework to counter piracy is founded on the
United Nations Convention on the Law of the Sea (UNCLOS),?’ the Convention on
the High Seas of 1958 and the largely ignored Convention for the Suppression of

23 Re Piracy Jure Gentium [1934] Appeals Court (AC) 586 at 594.
24 Sections 6, 7 and 66 Penal Code.

25 See generally Bank voor Handel en Scheepvaart NV v. Slatford [1953]1 Queens
Bench (QB).

26 Note that the Penal Code does not preclude any liability, trial or punishment for an
offence against the common law, see its Section 3(1)(a).

27 United Nations Convention on the Law of the Sea, adopted Dec. 10, 1982, 1883
U.N.T.S. 3 [hereinafter: UNCLOS].

28 Convention on the High Seas, adopted April 29, 1958, 450 U.N.T.S. 11 [hereinafter:
Convention on the High Seas].
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Unlawful Acts against the Safety of Maritime Navigation of 1988 (SUA).”’ Under
Article 101 UNCLOS, piracy consists of any criminal acts of violence, detention,
or depredation committed for private ends by the crew or the passengers of a pri-
vate ship or aircraft that is directed on the high seas against another ship, aircraft,
or against persons or property on board such ship or aircraft.* Although member
states are called to cooperate, the enforcement of such norms is hampered in prac-
tice. The predicament is associated with treaty exceptionalism and the soft law ef-
fect of the same. Normally treaties are not binding, with the exception of signatory
states, and treaty execution is fairly limited in dualist countries.

Tanzania was the 24th state to ratify UNCLOS,?! the second earliest after
Egypt*? among 17 states from the Western Indian Ocean, Gulf of Aden and Red
Sea areas which adopted the Djibouti Code of Conduct in January 2009.** How-
ever, UNCLOS was shelved for 20 years before its provisions regarding piracy
were progressively incorporated into domestic legislation pursuant to the Merchant
Shipping Act of 2003.* Also, Tanzania has ratified the SUA Convention of 1988
and the Convention on the High Seas.*®

With regard to piracy committed on the high seas, Tanzania has enacted the
Merchant Shipping Act in 2003 covering both Tanzania Mainland and Zanzibar.?’
The Merchant Shipping Act progressively incorporates the provisions of the
UNCLOS into Tanzania’s domestic laws. Since this amounts to direct incorpora-

29 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Na-
vigation, adopted March 10, 1988, 1678 U.N.T.S. 221 [hereinafter: SUA Convention].

30 Art. 101 UNCLOS.

31 Tanzania ratified UNCLOS on September 30, 1985: United Nations Treaty Collec-
tion, Status of Treaties, Chapter XXI, Law of the Sea, 6. United Nations Convention on the
Law of the Sea, available at http://treaties.un.org/Pages/ParticipationStatus.aspx (last vis-
ited Feb. 10, 2010).

32 Egypt ratified UNCLOS on August 26, 1983: id.

3 The meeting was convened by the International Maritime Organization in Djibouti to
address the problem of piracy and armed robbery against ships off the coast of Somalia and
in the Gulf of Aden and adopted the Code of Conduct Concerning the Repression of Piracy
and Armed Robbery against Ships in the Western Indian Ocean and the Gulf of Aden, ad-
vance copy available at www.fco.gov.uk/resources/en/pdf/pdf9/piracy-djibouti-meeting
(last visited Feb. 10, 2010) [hereinafter: Djibouti Code of Conduct].

34 Merchant Shipping Act (Act No. 21 of 2003) [hereinafter: Merchant Shipping Act].

35 Status of Multilateral Conventions and Instruments in Respect of which the Interna-
tional Maritime Organization (IMO) or its Secretary-General Performs Depositary or Other
Functions as at 31 December 2009, available at www.imo.org (follow “legal” hyperlink,
then follow “IMO Conventions” hyperlink, then follow “Depositary Information on IMO
Conventions” hyperlink).

36 United Nations Treaty Collection, Status of Treaties, Chapter XXI, Law of the Sea,
2. Convention on the High Seas, available at http://treaties.un.org/Pages/Participation
Status.aspx (last visited Feb. 10, 2010).

37 Part XVII Merchant Shipping Act.
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tion of the provisions of a treaty ratified by the Government of the United Repub-
lic, implementation of the provisions of a treaty has gone from being an executive
act to a legislative one. It should be noted that since the provisions of the Merchant
Shipping Act merely define piratical offences, the manner in which pirates will be
prosecuted and punished remains within the exclusive criminal regulatory frame-
work of the two entities of the Union unless the matter finds its way to the Court of
Appeal which is a Union matter.

2. Tanzania’s Obligations Pursuant to United Nations Security
Council Resolutions and the Djibouti Code of Conduct

a) United Nations Security Council Resolutions

The resurgence of the critical sea piracy phenomenon off Somalia and in the
Gulf of Aden has proved that several aspects in the international legal framework
need to be expanded. There should be a determined shift from theory to practice
and the link between piracy and other criminal phenomena be thoroughly consid-
ered. The United Nations Security Council passed three Resolutions in 2008 spe-
cifically to tackle the issue.*® The Security Council authorized states and regional
organizations cooperating with the Somali Transitional Federal Government in the
fight against piracy to enter into the territory and territorial water of Somalia to
counter piracy and to use all necessary means to repress acts of piracy.”

Obviously the means employed to repress piracy pursuant to these Resolutions
have to conform to international law.*’ Reasonable inference would suggest that the
reference to international law encompasses human rights law. However, the matter
attracts the debate whether the determination to fully eradicate piracy by all means
should supersede human rights considerations. There is not a clear cut answer to
this. Some maintain that human rights principles are mainly the creatures of treaties
as interpreted by courts. Thus, it may be argued that since the respect and obser-

3 S.C. Res. 1816, U.N. Doc. S/RES/1816 (June 2, 2008) [hereinafter: S.C. Res. 1816];
S.C. Res. 1846, U.N. Doc. S/RES/1846 (Dec. 2, 2008) [hereinafter: S.C. Res. 1846]; S.C.
Res. 1851, U.N. Doc. S/RES/1851 (Dec. 16, 2008) [hereinafter: S.C. Res. 1851]. Upon
their expiry in December 2009, the time limited authorizations of Security Council Resolu-
tions 1846, para. 10, and 1851, para. 6, were prolonged for a period of 12 months until
December 2010 by virtue of S.C. Res. 1897, U.N. Doc. S/RES/1897 (Nov. 30, 2009) [here-
inafter: S.C. Res. 1897]

3 Id. S.C. Res. 1846 and S.C. Res. 1851.

40 Jd. S.C. Res. 1846, para. 9, calls upon States and regional organizations that have the
capacity to do so, “to take part actively in the fight against piracy and armed robbery at sea
off the coast of Somalia, in particular, consistent with this Resolution and relevant interna-
tional law by deploying naval vessels and military aircraft, and through seizure and dispo-
sition of boats, vessels, arms and other related equipment used in the commission of piracy
and armed robbery off the coast of Somalia, or for which there is reasonable ground for
suspecting such use.” (emphasis added).
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vance of human rights is parallel to the fulfilment of treaty obligations, the call
under Chapter VII by the Security Council should prevail over these treaty obliga-
tions as per Article 103 of the UN Charter. That, however, would be a fundamental
misconception as human rights are meant to be inherent and not mere creatures of
treaties. Thus, if Tanzania chooses to cooperate in suppressing piracy off the So-
mali coast pursuant to the abovementioned Resolutions, it should stick to the inter-
nationally recognized human rights principles and standards, because that is what
seems to be meant by conforming to relevant international law.

b) Djibouti Code of Conduct

As one of the founding signatories to the Djibouti Code of Conduct, Tanzania
recognized the extent of the problem of piracy and armed robbery against ships off
the coast of Somalia and in the Gulf of Aden and declared its intention to cooperate
to the fullest possible extent in the repression of piracy and armed robbery against
ships. Thus, it offered to fully cooperate in the arrest, investigation and prosecution
of persons who have committed piracy or are reasonably suspected of having
committed piracy. Despite the willingness, the extent of achievement remains to be
measured as available resources are known to be scarce in the country. The main
investigation machinery — the Police Force — still retains its colonial model and its
mandate is not incorporated with human rights ideals.*!

Although there are progressive laws in place to criminalize piracy and armed
robbery against ships, the enabling trend is not adequate and does not, in several
aspects, coincide with the standard of international law.** The condition of prisons
and detention centers, for example, are reported to be harsh and inmates have com-
plained of inadequate food and medical services. Attributable to the unwarranted
delays of prosecutions, the overcrowding amounts up to 193 % of normal capacity
in Tanzania Mainland.”> With such shocking statistics it is doubtful whether the
means employed by Tanzania to arrest and prosecute pirates as pursuant to the Dji-
bouti Code of Conduct would be consistent with international law.

4l Kamau, Evelyn, The Police, the People, the Politics: Police Accountability in Tanza-
nia. Nairobi 2006, p. 7, available at www.humanrightsinitiative.org/publications/police/
tanzania_country_report_2006.pdf (last visited May 12, 2010).

42 Art. 2(1) Djibouti Code of Conduct requires the means used to suppress piracy and
armed robbery against ships to be consistent with international law.

43 Amnesty International, State of the World’s Human Rights, Human Rights in United

Republic of Tanzania, Report 2009, available at www.amnesty.org/en/region/tanzania/report-
2009 (last visited May 12, 2010).
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3. Multifaceted Approach
a) Related Laws

Whether within Tanzanian territory or off the Somali Coast, the legal efforts to
counter piracy will be fruitless if the means employed isolate the political and eco-
nomic dimensions of the issue. It is also a correct submission that over the long
term the efforts to suppress piracy must be concentrated on land, not solely at sea.
Thus, the role of justice should complement that of sailors and snipers. With the
lessons learned from the dynamics of piracy off the coast of Somalia with coordi-
nated modus operandi, advanced technological strategies and financial variables,
the manifest willingness of Tanzania to counter piracy territorially should start be-
fore the problem becomes too complex to tackle. Eradication of piracy in Tanzania
and the high seas cannot be solely achieved by the Penal Code and the Merchant
Shipping Act, rather the web of laws in place, such as the Anti-Money Laundering
Act,** Economic and Organized Crime Control Act,® Extradition Act,*® Proceeds
of Crime Act,*’ Prevention of Terrorism Act,48 and Mutual Assistance in Criminal
Matters Act,* must be well coordinated to collectively tackle the socio-economic
aspects of piracy.

b) Law and Politics

Law cannot be divorced from politics. The political dimensions of piracy are
worth consideration whenever legal efforts are employed. In the absence of a per-
manent international court to try pirates and the unlikelihood that the world’s na-
vies will be patrolling off coasts and high seas eternally, the long term solution
should be to maintain peace and help lawless countries to restore order and justice.
Also law enforcement mechanisms seeking to maintain justice and order, must
meet the internationally recognized human rights standards, otherwise they will

4 Anti-Money Laundering Act (Act No. 12 of 2006), the Act applies to Mainland Tan-
zania as well as Tanzania Zanzibar [hereinafter: Anti-Money Laundering Act].

4 Economic and Organized Crime Control Act (Act No. 13 of 1984), the Act applies to
Mainland Tanzania only [hereinafter: Economic and Organized Crime Control Act].

46 Extradition Act (Act No. 15 of 1965), the Act applies to Mainland Tanzania as well
as Tanzania Zanzibar [hereinafter: Extradition Act].

47 Proceeds of Crime Act (Act No. 25 of 1991), the Act applies to Mainland Tanzania as
well as Tanzania Zanzibar [hereinafter: Proceeds of Crime Act].

4 Prevention of Terrorism Act, the Act applies to Mainland Tanzania as well as Tanza-
nia Zanzibar.

4 Mutual Assistance in Criminal Matters Act (Act No. 24 of 1991) [hereinafter: Mutual
Assistance in Criminal Matters Act], the facilitation of the provisions of the Act is based
on reciprocity; therefore, its provisions are applicable only where the Minister is satisfied
that similar provisions have been made by a foreign country: see Section 3(1) Mutual As-
sistance in Criminal Matters Act.
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defeat their purpose. Thus, treating hostis humani generis during arrest, investiga-
tion, trial or imprisonment in an inhuman manner should not be justified. It is the
challenge for Tanzania and all the willing states that the fight against piracy should
go further than mere enactment of laws; rather the law enforcement and judicial
systems must also be improved to meet the international standards.

E. Tanzania’s Legal Framework on Piracy
and Armed Robbery against Ships

In the following paragraphs the legislative components which make up Tanza-
nia’s legal framework on piracy and armed robbery against ships will be analyzed.

1. Penal Code
a) Territorial Scope

The statutory criminalization of piracy in Tanzania is traceable to 1945.° From
then until the enactment of the Merchant Shipping Act in 2003, the Penal Code was
the sole legislation which defined and criminalized piracy. The criminalization of
piracy pursuant to the Penal Code was and still is, however, with considerable terri-
torial limits. According to its provisions, a judge or magistrate in Mainland Tanza-
nia shall try the offence of piracy when, among other circumstances, piracy occurs
within the territorial waters.’' By territorial waters it is reasonable to conclude that
it means territorial waters of the United Republic and that would include territorial
waters of Zanzibar.>?

b) Exceptions to Territorial Limits

The territorial limits of the offence of piracy are eroded in certain stipulated cir-
cumstances. The Courts of Mainland Tanzania may exercise jurisdiction when an
act of piracy is committed against a ship registered in the United Republic of Tan-

50 Section 66 Penal Code of 1945 contains similar provisions to Section 66 Penal Code
of 1980 (as amended by Act No. 14, 1980), the current Penal Code also contains exactly
similar provisions with the substitution of the word Tanganyika with the word(s) United
Republic/Tanzania, see Section 66(1)(a) and (b) Penal Code.

51 Section 6(a) Penal Code reads: “The jurisdiction of the Courts of Mainland Tanzania
for the purposes of this Code extends to (a) every place within Mainland Tanzania and
within territorial waters.”

2 Section 3 Interpretation of Laws and General Clauses Act (Act No. 30 of 1972) [here-
inafter: Interpretation of Laws and General Clauses Act] defines territorial waters as “any
territorial or inland waters of the United Republic [of Tanzania].”
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zania,>® or against persons or property on board that vessel.’* Thus regardless of
nationality of the offender or the part of the sea where the act of piracy occurred,
the courts in Mainland Tanzania are vested with authority to try the person if it will
be established that the ship or vessel concerned was duly registered in Tanzania.

¢) Jurisdiction
aa) The Effect of Citizenship

A citizen of Tanzania, either from Mainland Tanzania or Zanzibar, shall be
guilty of the offence of piracy if he performs any act of violence against any ves-
sel.>? Admittedly, Zanzibar is not a sovereign state®® and thus noone can be a de
Jjure citizen of Zanzibar. However, in the event that the person committing piracy is
a “citizen” of Tanzania Zanzibar and the act of piracy occurred outside Tanzania
Mainland — say on the coast of Zanzibar — it is not clear, whether that person can be
tried in the courts of Tanzania Mainland. The difficulty of determining jurisdiction
arises — particularly regarding courts of Tanzania Mainland — because the provi-
sions of the Penal Code broadly stipulate that a citizen of Tanzania (from Tanzania
Mainland or Zanzibar) can commit piracy as abovementioned, but the provisions of
the same legislation which gives jurisdiction to courts of Mainland Tanzania nar-
rowly confines itself to offences committed by a citizen of Mainland Tanzania in
any place outside Mainland Tanzania.’’

bb) Extraterritorial Jurisdiction

It appears that the courts of Mainland Tanzania are also conferred with jurisdic-
tion to try the offence of piracy occurring outside the territorial waters of Tanzania
if the act constituting piracy as defined by the Penal Code is committed partly
within the territorial waters and partly outside such territorial limits or high seas.’®

33 According to Section 13(1) Merchant Shipping Act, a ship or vessel is eligible for re-
gistration in Tanzania if it is wholly owned by either national(s) of Tanzania or individuals
or corporations owning ships hired out on bareboat charters to nationals of Tanzania, indi-
viduals or corporations in bona fide joint venture shipping enterprise relationships with
nationals of Tanzania.

4 Section 66(1)(a) Penal Code.

5 Section 66(1)(b) Penal Code.

36 SMZ v. Machano Hamis Alli and Others (Criminal Application No. 8 of 2000).
57 Section 6(b) Penal Code.

38 Section 7 Penal Code states: “When an act which, if wholly done within the jurisdic-
tion of the court would be an offence against this Code, is done partly within and partly
beyond the jurisdiction, every person who within the jurisdiction does or makes any part of
such act may be tried and punished under this Code in the same manner as if such act had
been done wholly within the jurisdiction.” (emphasis added).

[T
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The person committing piracy in that manner shall be punished on conviction in the
same manner as if such piracy had been committed wholly within the territorial
waters. It is worth emphasizing that for liability to stand in that case, the act consti-
tuting piracy must be directed against a ship or vessel registered in the United Re-
public of Tanzania or against persons or property thereof, or if the piratical act was
committed by a citizen of Tanzania. However, liability under this regime is sugges-
tive rather than mandatory as the founding provision states “such acts may be tried
and punished.””

d) Interpretation of the Penal Code
aa) Judicial Interpretation of the Term “Unlawful Act of Violence”

The definition of piracy in Section 66 of the Penal Code requires an “unlawful
act of violence” to have been committed against a ship or vessel or against a person
on board that ship or vessel.®* However, the legislation appears to give discretion to
the judges and magistrates to determine what amounts to an “unlawful act of vio-
lence” as it refrains from explicitly listing acts that would, if directed against a ship,
vessel, persons or property, amount to piracy. In assigning meaning to unlawful act
of violence, the presiding magistrate or judge is supposed to be guided by princi-
ples of construction of written laws with regard to Tanzanian conditions. In the
course of the discretionary endeavour the magistrate should not apply any principle
of strict construction relating to penal legislation.®!

bb) Risk of Double Jeopardy

Refraining from explicitly listing the acts that would amount to piracy may at-
tract double jeopardy and thereby infringe one of the core criminal justice princi-
ples — ne bis in idem. Inference drawn from the vague expression “unlawful act of
violence” suggests that there is an independent act or series of acts such as assault,
breaking, murder or arson directed against a person, property or vessel which if
done in the prescribed circumstances amount to piracy. Therefore, there is no act in
itself called piracy, although there is an offence of piracy. There is a real likeli-
hood, therefore, that a prosecutor would include the charge of piracy with other
acts which actually are mere elements of piracy and thereby subject the offender to
double jeopardy.

59 Section 7 Penal Code.
0 Section 66(1)(c) Penal Code.
61 Section 4 Penal Code.
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cc) Legislative Uncertainty regarding Punishment

Upon conviction the person found guilty of piracy is liable for life imprison-
ment.® Since the Penal Code does not explicitly specify acts that would constitute
piracy, it is not clear what the position would be in cases where the act constituting
piracy would, in itself, attract the death penalty. It is likely, for example, that if the
offender, by his unlawful act of violence, inflicts grievous bodily injury on a person
in a vessel registered in Tanzania and he is later charged for piracy and after nine
months® in the middle of the trial the victim dies of the wounds,** the charges
would be amended to include the charge of murder. The question then arises what
the position would be upon conviction of the offender on the two charges. It should
be noted that murder is punishable by death in Tanzania.®®

dd) Status of Attempted Piracy

The Penal Code is silent on attempted piracy. But the general inference of the
penal law suggests that attempted piracy is punishable in Tanzania.®® Thus, a per-
son in a ship or vessel registered in Tanzania is guilty of attempted piracy if, for
example, with intention to commit piracy, he begins to put his intention into execu-
tion by, say, loading the gun, and manifests his intention by some other act like
starting to pull the trigger, but does not fulfil his intention of shooting by circum-
stances independent of his will. Upon conviction the offender of attempted piracy
is liable to imprisonment for seven years.®’

62 Section 66(1) Penal Code.

6 According to Section 205 Penal Code, a person is deemed to have caused the death of
another person if the death caused by the direct act or commission occurs within a year and
a day from the day which the unlawful act contributing to the cause of death was done.

% According to Section 203 Penal Code a person is deemed to have caused death if, in-
ter alia, he inflicts bodily injury on another person in consequence of which that other
person undergoes surgical or medical treatment which causes death (in this case it is imma-
terial whether the treatment was proper or mistaken if it was employed in good faith and
with common knowledge and skill); if he inflicts bodily injury on another person which
would not have caused death if the injured person had submitted to proper surgical or
medical treatment or had observed proper precautions as his mode of living; if by any act
or commission he hastens the death of a person suffering under any disease or injury which
apart from that act or commission would have caused death.

5 Section 197 Penal Code.

% Section 380 Penal Code.

67 Section 382 Penal Code reads: “Any person who attempts to commit a felony of such
a kind that a person convicted of it is liable to the punishment of death or imprisonment for
a term of fourteen years or upwards, with or without other punishment, is guilty of a felony
and is liable, if no other punishment is provided, to imprisonment for seven years.”
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e) Powers of the Director of Public Prosecution

Prosecution of the person who commits piracy as defined by the Penal Code
cannot be commenced unless the Director of Public Prosecution consents.®® The
power of the Director of Public Prosecution with regard to piracy proceedings was
not accidentally conferred. The nature of the crime of piracy puts public interests at
stake, as it may involve foreigners and such aspects as payment of ransoms and,
therefore, lead — at its critical level — to the involvement of political and diplomatic
dynamics. Therefore, criminal proceedings concerning piratical acts are likely to
affect Tanzania’s relations with foreign states and external tranquillity.®” In that
light there has been a statutorily established procedural requirement that any pro-
ceeding for the trial of any foreigner who commits an offence within territorial wa-
ters of Tanzania shall not be instituted in court except with the leave of the Director
of Public Prosecution and upon his or her certificate that it is expedient that such
proceedings should be instituted.”” In addition, the nature of the crime of piracy
involves complex legal issues and processes. Thus the power of the Director of
Public Prosecution was put in place to prevent any possible abuse of the ends of
justice or legal process and to protect public interests.

It is noteworthy that in all his or her endeavours, the Director of Public Prosecu-
tion is required to have regard for public interest, interests of justice and the need to
prevent abuse of the legal process.”' However, in the absence of clear definition of
public interest and the broad discretion conferred upon the Director of Public
Prosecution, his or her power to commence or terminate piracy proceedings is un-
reasonably wide. It should be noted that even the Court cannot review the decision
of the Director of Public Prosecution not to commence piracy proceedings. It is
equally the abuse of the ends of justice for the law to explicitly stipulate that the
Director of Public Prosecution is subject to directions and control of the President’
that allows political aspects to prevail over purely judicial matters.

68 Section 66(2) Penal Code.

% The title under which the offence of piracy falls in the Penal Code reads “Offences
Affecting Relations with Foreign States and External Tranquility.”

70 Section 94(1) Criminal Procedure Act (Act No. 9 of 1985) [hereinafter: Criminal
Procedure Act].

71 Section 90(3) Criminal Procedure Act.

72 Section 95 Criminal Procedure Act states: “In the exercise of the powers conferred
upon him under this section, the Director of Public Prosecutions shall have and exercise his
own discretion and shall not be subject to directions or control of any person except the
President.” (emphasis added).
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f) Piracy and Armed Robbery under the Penal Code

aa) Piracy under the Penal Code Compared with IMO Definition
of Armed Robbery at Sea

In principle the definition of piracy under the Penal Code is identical to the defi-
nition of armed robbery against ships adopted by the International Maritime Or-
ganization (IMO) in the Code of Practice for the Investigation of Crimes of Piracy
and Armed Robbery against Ships.”? Both instruments cover unlawful acts of vio-
lence directed against ships or vessels, persons or property on board such ships
within a state’s jurisdiction.

bb) Armed Robbery under the Penal Code Compared with IMO Definition
of Armed Robbery at Sea

The terms which define armed robbery against ships in the Code of Practice for
the Investigation of the Crimes of Piracy and Armed Robbery against Ships of the
International Maritime Organization (IMO) are also similar to the definition of
armed robbery in the Penal Code, except that the latter clearly prescribes that the
offender should have stolen and/or assaulted a person before or after the violence
and he must have been armed with a dangerous or offensive weapon.”* The latter
proposition, therefore, excludes situations where passengers or crew members of
the ship are held hostage solely for demanding ransoms or for expression of griev-
ances. The contexts of violence against ships in Tanzania between 2005 and 2009,
as reported by the International Maritime Bureau of the International Chamber of
Commerce, suggest that they categorically fall in the ambit of armed robbery pur-
suant to the Penal Code. In most reported cases the offenders are armed with knives
and steal the cargo.”

73 International Maritime Organization, Code of Practice for the Investigation of the
Crimes of Piracy and Armed Robbery against Ships, Art. 2(2), IMO Doc. A 22/Res.922
(Jan. 22, 2009), defines “armed robbery against ships” as “any unlawful act of violence or
detention or any act of depredation or threat other than an act of piracy directed against a
ship or against persons or property on board such ship, within a States jurisdiction over
such offences.”

74 Section 285 and 287(2) Penal Code.

75 For example, on Feb. 14, 2009, five robbers armed with knives boarded Safmarine
Zambezi at anchor in Dar-es-Salaam. They tied up two duty crew, took their personal be-
longings and then opened a container and stole the cargo. See the ICC-IMB Report Janu-
ary — September 2009, supra note 11, p. 63.



III. Provisions for the Criminal Prosecution of Piracy 59

cc) Ambit of Piracy and Armed Robbery Prosecutions under the Penal Code

Prosecuting a “pirate” for armed robbery instead of piracy pursuant to the Penal
Code is advantageous because it fills the /acuna in cases where the offence of “pi-
racy” cannot stand because the ship concerned is not registered in Tanzania and the
person committing the offence is not a citizen of Tanzania. This is evidently rea-
sonable because out of 34 ships attacked in Tanzania between 2005 and 2009 only
three had been registered in Tanzania.”®

dd) Punishment Differs for Piracy and Armed Robbery under the Penal Code

In cases where the ship concerned is registered in Tanzania or the act is commit-
ted by a Tanzanian, the choice of which offence to charge a person who commits
an act of violence against the ship and person(s) on board has consequences on the
severity of the punishment. If the person is found guilty and convicted for piracy he
shall be liable to life imprisonment, while if he is found guilty and convicted for
armed robbery the liability ranges from fifteen years (with corporal punishment) to
life imprisonment.”’

2. Merchant Shipping Act
a) Definitional Scope

Tanzania substantially incorporated Article 101 of UNCLOS (definition of pi-
racy) through the Merchant Shipping Act of 2003. It is prima facie political pro-
gress in recognition and fulfilment of international obligation in combating the long
outlawed enmity of mankind — piracy. Seemingly, the provisions of the legislation
appear to serve as a general policy against piracy rather than alluring judicial en-
forcement to the problem. The legislation confines itself to the definitional ambit of
piracy and does not create the offence nor does it provide for punishment. Except
for the overall title preceding the whole part of the legislation which reads “Of-
fences Against the Safety,” nothing in the entire provision criminalizes piracy. It
should be noted that according to the methods of statute interpretation in Tanzania
titles and introductory words do not constitute part of the statute.”®

76 ICC-IMB Report January — September 2009, supra note 11, pp. 7 and 18.
77 Section 66(1) and 287(2) Penal Code.

78 Section 8 Interpretation of Laws and General Clauses Act reads: “Every section of an
Act shall take effect as a substantive enactment without introductory words.” (emphasis
added).
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If piracy is to be regarded as an offence in the statute at all, it is by the vague
mention in Section 344(2)(a) of the Merchant Shipping Act’® of “any offence under
Section 341 or 342,” with Section 341 being the provision which covers piracy. But
as a matter of law and practice, charges must point out the provision which is con-
travened by the offender. For this case it should be Section 341 of the Merchant
Shipping Act and relying on any other section would be defective in criminal pro-
ceedings. The vagueness of the legislation has exculpatory effect on persons who
commit piracy and are prosecuted under the legislation. This is in the light of the
canon of construction of penal statutes, which requires interpretation to be in favor
of the accused in case of such vagueness. The canon requires the judiciary to ad-
here to precise prescription of the specific provision instead of the meaning induced
from the general purpose or legislative intention of the statute.®

b) Implications on Criminal Proceedings

The omission to explicitly criminalize and provide for punishment against piracy
is a fundamental setback in engaging judicial mechanisms in suppressing the prob-
lem. As it stands, pirates will be acquitted or discharged for judicial technicalities.
Courts have long been wedded with the principle of nullum crimen sine lege which
means that no conduct may be held criminal unless it is precisely prescribed in a
penal law. Similar to that is a well established principle that no person may be pun-
ished except pursuant to the statute which prescribes a penalty — nulla poena sine
lege.®! Even in ancient Roman jurisprudence, which suggested unlimited discretion
of the judiciary for extraordinary offences, there was definite insistence on the pre-
cise prescription of both offence and penalty.®? It follows, therefore, that strict ad-
herence to prescription of the statute is of paramount importance in the judicial
process in matters which implicate criminal responsibilities.

Hence the Merchant Shipping Act of 2003 does not precisely prescribe the of-
fence and penalty for piracy and the judiciary will most likely construe that the
legislature did not intend to attribute criminal responsibility with its provisions on
piracy. Pursuant to the principle of legality the judiciary is required to avoid the
derivations of wide meanings which express the general policy of a statute and ad-
here to its explicit prescription.’> The inference that the legislature did not intend to
criminalize piracy per the Merchant Shipping Act is well established because it did

7 Section 344 Merchant Shipping Act generally covers a master’s power of delivery.
The Section confers powers upon the master of a ship to deliver the person who committed
an offence aboard a ship to appropriate authorities in Tanzania.

80 Hall, Jerome, General Principles of Criminal Law. 2nd ed. Indianapolis 2005, p. 38.
81 Id. p. 28.
8 Id. p. 29.
8 Id. p.37.
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explicitly criminalize and penalize the offence of hijacking, which falls in the same
part as the provision covering piracy in the legislation.®*

The abstinence is further manifested by the lesser sentence it attracts for not pre-
scribing the punishment for “piracy.” The legislation provides that a person who
commits an offence against it, for which no specific punishment is provided, shall
be liable to a fine of not less than one thousand US dollars or to imprisonment for a
term not exceeding six months or both such fine and imprisonment.® If it is estab-
lished that piracy is an offence pursuant to the Merchant Shipping Act, the legisla-
ture will be responsible for setting a double standard in regard to penalty. While a
person who commits piracy contrary to the Penal Code is subjected to life impris-
onment, the person who commits “piracy” contrary to the Merchant Shipping Act
is liable to only six months imprisonment or can secure his liberty by paying the
prescribed fine. The latter sentence falls far below the severity of penalties given to
pirates worldwide and thus manifestly infringes the deterrent effect which those
penalties seek.®® Hence it solidifies the inference that the legislation merely in-
tended to provide a definitional scope of piracy and not to punish piracy by the
provisions of the Merchant Shipping Act.

As far as piracy is concerned, the Merchant Shipping Act did not seem to opt for
a judicial mechanism in repressing and eradicating the problem. The legislation
progressively highlights the ingredients of piracy as recognized by international
law as it considerably reproduces the provisions of UNCLOS with regard to piracy.
One can reach the conclusion that the legislature placed priority on the solution of
the problem in the high seas and in places outside the jurisdiction of any state and
not on land, at least not on Tanzanian land. That means the role of warships, snip-
ers and sailors was more appreciated than that of prosecutors, magistrates and
judges. The trend does not seem to infringe UNCLOS whose Article 105 is not
mandatory but rather suggestive as it provides that “the courts of the State which
carried out the seizure may decide upon the penalties to be imposed.”®” The trend,

84 Section 342(6) Merchant Shipping Act.
85 Section 401(1) Merchant Shipping Act.

8 In Kenya, for example, the punishment for piracy is life imprisonment, see The Co-
penhagen Post Online, Kenya Agrees to Take Captured Pirates, April 26, 2009, available
at http://www.cphpost.dk/news/international/89-international/45494-kenya-agrees-to-take-
captured-pirates.html (last visited May 12, 2010). Equally, the punishment for piracy in the
United States is life imprisonment: The Wall Street Journal, Obama’s Next Hostage Crisis,
April 9, 2009, available at http://online.wsj.com/article/SB123923550659203341.html
(last visited May 12, 2010).

87 Art. 105 UNCLOS, in its entirety, reads: “On the high seas, or in any other place out-
side the jurisdiction of any State, every State may seize a pirate ship or aircraft, or a ship or
aircraft taken by piracy and under the control of pirates, and arrest the persons and seize
the property on board. The courts of the State which carried out the seizure may decide
upon the penalties to be imposed, and may also determine the action to be taken with re-
gard to the ships, aircraft or property, subject to the rights of third parties acting in good
faith.” (emphasis added).
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however, infringes Tanzania’s obligation towards the Djibouti Code of Conduct, to
which it was one of the first nine signatories. Among other obligations the Djibouti
Code of Conduct requires signatories to ensure that persons committing or attempt-
ing to commit acts of piracy are apprehended and prosecuted.

In the wake of rampant acts of piracy and armed robbery in territorial waters and
the high seas off the coast of Somalia, the Security Council adopted Resolution
1846 calling upon states to use all necessary means to repress the acts of piracy and
armed robbery at sea in the area. The Security Council Resolution binds Tanzania
to implement its obligations under it. To implement its obligation under the Resolu-
tion the sole legislation that could possibly be embarked is the Merchant Shipping
Act of 2003. While by “all necessary means” one would reasonably include bring-
ing the pirates to justice, the Merchant Shipping Act is not without confines to that
effect. The part of the legislation which covers piracy is limited to acts occurring in
the high seas and places outside the jurisdiction of any state.3® Therefore, if piracy
is an offence pursuant to the legislation at all, the aspects of “all necessary means”
pronounced in the Resolution cannot be implemented if the acts of piracy occurred
within the territorial waters of Somalia, except where the act of piracy is committed
by a citizen of Tanzania, for which criminal responsibility will be laid pursuant to
the Penal Code.*

It is manifestly obvious that the Merchant Shipping Act was crafted in the light
of UNCLOS and, therefore, refrains to extend jurisdiction beyond the high seas or
international waters. It did not anticipate the situation where a state consents to the
repression of piracy in its territorial waters like Somalia pursuant to Security Coun-
cil Resolution 1846. The abstention is justifiable since the Security Council Reso-
lution came into force five years after the enactment of the Merchant Shipping Act.
Before the Security Council Resolution, the enforcement jurisdiction by any state
could not validly extend to territorial waters of Somalia, even in cases of “hot pur-
suit” of a pirate vessel.” Also prior to the Security Council Resolution, state prac-
tice suggested that states were against the extension of enforcement jurisdiction to
territorial waters of the state mostly affected by piracy. Indonesia, for example, had
previously rejected suggestions of extending other states’ enforcement jurisdiction
to counter piracy within those parts of the Malacca Straits falling within its territo-
rial waters.”!

Therefore, the Merchant Shipping Act was a bona fide reflection of the well es-
tablished principle of non-interference in the internal affairs of a sovereign state.

88 Section 341(3) Merchant Shipping Act.
89 Section 66(1)(b) Penal Code.
% Art. 111 UNCLOS.

oV Guilfoyle, Douglas, Piracy Off Somalia: UN Security Council Resolution 1816 and
IMO Regional Counter Piracy Efforts, 57 International and Comparative Law Quarterly
699 (2008).
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Although the Merchant Shipping Act does not fit in the context set by the Security
Council Resolutions regarding Somalia, it was created in the light of then widely
celebrated reluctance to extend the definition of piracy to acts of violence in the
territorial waters of a failed state. Such an extension was firmly opposed and China
went further to warn against considering the Security Council Resolutions 1816,
1838, 1846 and 1851 as precedents.” It is thereby argued that if the definition of
piracy is to be broadened, the task should not be vested in the Security Council,
rather it should be incorporated into a new treaty. The proponents of the reluctance
point out that the prerogatives vested with the Security Council to determine the
use of force do not extend to a legislative role.

However, the Merchant Shipping Act progressively places Tanzania in a position
to possibly arresting people who commit acts of piracy in the territorial waters and
the high seas off the coast of Somalia. The legislation provides that the master of
any ship can hand over a person who has committed, attempted, or taken part in the
act of piracy or hijacking to the police officer or immigration authorities in Tanza-
nia.”® However, the provision seems impractical in the real sense. It is a key ingre-
dient of piracy that the crew or passengers committing piracy are in dominant con-
trol of the (pirate) ship.”* Thus it is impractical that the master of the ship could
take the pirates all the way from the high seas off the coast of Somalia to Tanzania
without subjecting herself or himself to unlawful acts of violence.

The Merchant Shipping Act refrains from conferring jurisdiction upon Tanza-
nia’s courts to try and punish piracy committed on the high seas by foreigners,
unless such an offence is committed on board a Tanzanian ship.”® This defeats the
concept of universal jurisdiction which has long been attached to the offence of
piracy by law of nations. The legislation opted to assign jurisdiction upon Tanza-
nia’s courts only in cases where a citizen of Tanzania commits piracy in the high
seas. With the rampancy of piracy in the high seas worldwide, in which only four
victim ships were of Tanzanian nationality, the legislation contributes to impunity
for pirates who should otherwise be tried universally under the law of nations. This
is an indication of Tanzania’s partial fulfillment of international counter piracy
obligations.

92 Alessandri, Emiliano, Istituto Affari Internazionali, Report of the Conference: Ad-
dressing the Resurgence of Sea Piracy: Legal, Political and Security Aspects, July 2009,
p. 4, available at www.iai.it/pdf/DocIAI/IAI0916.pdf (last visited May 12, 2010).

93 Section 344 Merchant Shipping Act.
9 Art. 103 UNCLOS and Section 341(1)(c) Merchant Shipping Act.
95 Section 406 Merchant Shipping Act.
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3. Tanzania’s Legal Framework with Respect to Offences
Associated with Piracy

a) Forfeiture and Confiscation of Proceeds of Crime

Pirates often attack ships and rob the property they contain. In some cases a ran-
som is paid for safe release of crew members or passengers onboard. Proceeds of
piracy are used to finance more attacks or are laundered to conceal criminality.
Tanzania’s legal framework is considerably well tailored to tackle these secondary
offences. Thus any property that is derived or realized, directly or indirectly, from
the commission of piracy is liable for forfeiture or confiscation upon conviction of
the pirate.”® Tanzania can also execute a forfeiture order issued by a foreign coun-
try if the order is duly registered pursuant to the laid down procedure.”” The law
confers powers upon courts to lift the corporate veil in determining issues related to
the involved property. Thus, in assessing the proceeds of the piratical act, the court
may treat them as property of the “pirate,” subject to his effective control whether
or not he has right, interest, power or privilege in the property.”

b) Anti-Money Laundering

Laundering of proceeds of piracy is statutorily prohibited and punishable in Tan-
zania.”” Thus, a person is criminally liable for money laundering if she or he con-
verts, transfers, transports, transmits or acquires property with knowledge that such
property is the proceed of piracy for the purpose of concealing or disguising its
illicit origin.'® A person is equally liable if she or he assists a “pirate” to evade the
legal consequences related to the proceeds of piracy.!”! The anti-money laundering
legal framework represents a crucial step in preventing the cycle of crimes from
which piracy flourishes. However, it is effective only in circumstances where the
pirates use formal institutions to transfer or acquire property or ransoms. Proceeds
of piracy can be easily concealed or laundered if the pirates opt for informal bank-
ing arrangements, such as the hawala system,'”? which are anonymous and require
minimal documentation. It is thus a challenge for Tanzania’s law enforcement ma-

9 Section 91(1) Proceeds of Crime Act.
97 Section 18(1) and (2) Proceeds of Crime Act.
8 Section 23(1)(a) and (b) Proceeds of Crime Act.

% Section 12 Anti-Money Laundering Act, which must be read together with Section 3
Anti-Money Laundering Act defining “predicate offence” to include “piracy.”

100 Section 12(b) to (d) Anti-Money Laundering Act.

101" Section 12(b) Anti-Money Laundering Act.

102 Tt is an informal remittance system which allows the transfer of funds both domesti-
cally and internationally without using formal financial institutions. The transaction is se-
cured by the trust between the parties with no legal means of reclamation.

©
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chinery to supplement the progressive law to trace undocumented transactions of
the proceeds of piracy honored by trust.

¢) Prevention of Terrorism

International law suggests a fundamental distinction between piracy and terror-
ism. In the legal and conceptual context, terrorism, unlike piracy, requires the exis-
tence of a political or ideological motive. At the Tanzanian national level, the fun-
damental legal distinction of the two phenomena is clearly stipulated. Generally,
motive to commit an offence is immaterial in Tanzania’s criminal justice, unless
the motive is expressly declared to be an element of the particular offence.'”* How-
ever, the Prevention of Terrorism Act expressly prescribes that an act shall consti-
tute terrorism only if the act is committed with a terrorist intention.!** Moreover, its
provisions are overriding as they have effect notwithstanding any inconsistence
with any other law in Tanzania.'®

However, the distinction must not dismiss the possibility of a nexus between pi-
racy and terrorism in the laws of Tanzania. At its highest level, the laundering of
proceeds of piracy can seriously destabilize economic or social structures of a
country. Therefore, in cases where it is established that such destabilization was
intended by the offender in the course of committing the piratical act, the crime
would constitute terrorism according to the provisions of the Prevention of Terror-
ism Act.'® Tanzania’s legislature had contemplated the link between piracy and
money laundering as it explicitly prescribed that piracy is a “predicate offence” to
money laundering.!”” Similarly, provision or collection of proceeds of piracy to
fund terrorist acts is punishable as terrorism. However, it remains the discretion of
the courts to determine the prerequisite mens rea, where it is alleged that the pirati-
cal act constitutes terrorism. The contexts of the piratical acts in Tanzania are far
below the terrorist threshold, though the current legal framework is solidly tailored
to tackle the issue.

103 Section 10(2) and (3) Penal Code.

104 Section 4(2) Prevention of Terrorism Act.

105 Section 11 Prevention of Terrorism Act.

196 Section 4(2)(b)(iii) Prevention of Terrorism Act.
107 Section 3 Anti-Money Laundering Act.
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IV. Criminal Procedure with Respect
to Piracy Proceedings

A. Introduction

The Djibouti Code of Conduct, to which Tanzania is a signatory, requires the
participating countries to adhere to international law when affording their coopera-
tion in various aspects of counter piracy.!”® Since international law encompasses
customary law and treaties which protect and guarantee human rights and funda-
mental freedoms,'” it is reasonable to conclude that Tanzania must accord persons
who have committed piracy or are reasonably suspected of having committed pi-
racy the right to a fair trial. That is to say, they must be presumed innocent, ac-
corded minimum rights recognized in criminal justice'' and tried in a public hear-
ing before an independent and impartial court within a reasonable time.''" This
partially observes Tanzania’s criminal and justice system to determine its consis-
tency with and, conformity to, international law in the course of repressing piracy.

B. Arrest
1. Competent Authorities

The laws of Tanzania confer powers of arrest to designated public authorities as
well as to private persons.''? In principle, police officers, immigration officers,
members of Tanzania’s intelligence security services, justices of the peace and even
private persons can arrest a person who has committed piracy or is reasonably sus-

108 Tts participants intend to cooperate in the arrest, investigation and prosecution of per-
sons who have committed piracy or are reasonably suspected of having committed piracy;
seize suspect ships and the property on board such ships; and rescue ships, persons and
property subject to acts of piracy. These acts would be consistent with international law.

109 Art. 38(1)(a) and (b) Statute of International Court of Justice, adopted June 26, 1945,
33 UN.T.S. 993.

110 These include adequate time and facilities to prepare their defense, access to legal
representation, the right to examine witnesses against them or have them examined, the
right to the free assistance of an interpreter.

111 On the right to fair trial see Art. 9 International Convention on Civil and Political
Rights adopted Dec. 16, 1966, 999 U.N.T.S 171, Art. 7 African Charter on Human and
Peoples’ Rights, adopted June 27, 1981, 1520 U.N.T.S 217, Art. 6 Convention for the Pro-
tection of Human Rights and Fundamental Freedoms as amended by Protocol No. 11,
adopted Nov. 4, 1950, 213 UN.T.S. 222.

112 Section 14, 16 and 17 Criminal Procedure Act, Section 28 Prevention of Terrorism
Act and Section 14 National Security Act (Act No. 3 of 1970) [hereinafter: National Secu-
rity Act].
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pected of having committed piracy, subject of course, to some limitations.!'> The
matter is well established if the person is suspected to have committed piracy
within the territory of Tanzania. In that instance, even the magistrate can arrest the
suspect if the act occurred within local limits of his or her jurisdiction.

The Tanzanian legal framework provides for the possibility of competent au-
thorities to arrest pirates outside Tanzania. The Criminal Procedure Act provides
that a police officer or a private person may, without warrant, arrest any person
whom he reasonably suspects of having been involved in any act of piracy at any
place outside of Tanzania.!'* The core qualification is that the offender must be
liable to be apprehended and detained in Tanzania and that the act concerned, if
committed in Tanzania, would have been punishable as an offence. Regardless
whether piracy is punishable under the Merchant Shipping Act, the suspects of pi-
racy are liable to be apprehended and detained in Tanzania pursuant to the above-
mentioned provision because piracy is punishable under the Penal Code and Tan-
zania is duty bound internationally to arrest, investigate and prosecute pirates.'"
The circumstance in which a pirate can be arrested by Tanzania’s authorities out-
side Tanzania is where there is, or there will be, reciprocal provision in any con-
tiguous country, which authorizes the police of Tanzania to enter such a country in
pursuit of a person who has committed piracy “by the law of nations” in Tanza-
nia.''® A police officer or immigration officer may also arrest a person reasonably
believed to have attempted to commit, participated in, or committed piracy, and is
delivered by the master of the ship involved.'!”

The international trend, however, shows that the counter piracy mechanisms per-
tain to navies. This is likely to generate detrimental consequences in the judicial
proceedings because navies are generally not trained to carry out judicial proce-
dures such as collecting evidence and receiving confessions. Tanzania is not an
exception to the phenomenon. The only venue which would allow navies to exer-
cise the duties and powers of a police officer is in case of occurrence of a riot or
disturbance of peace and the military forces are called out for service in aid of the

113 Section 28(2) Prevention of Terrorism Act, also Section 47 Magistrates” Courts Act
(Act No. 55 of 1963) [hereinafter: Magistrates’ Courts Act].

114 Section 14(f) Criminal Procedure Act.

15 Inference drawn from S.C. Res. 1846, para. 10(b) “all necessary means” and the ob-
ligations stipulated in Art. 4(3) Djibouti Code of Conduct to cooperate to the fullest possi-
ble extent in the arrest, investigation and prosecution of persons who have committed pi-
racy or are reasonably suspected of having committed piracy.

116 Section 3 Fugitive Offenders (Pursuit) Act (Act No. 1 of 1969) [hereinafter: Fugitive
Offenders (Pursuit) Act]. The Section applies only to extradition crimes. According to the
Extradition Act piracy by laws of nation is an extradition crime.

117 Section 344(2) and 344(8) Merchant Shipping Act.
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“civil” authority.!'® The prerequisite for the deployment of the military in aid of the
civil power is the establishment that the riot or disturbance of the peace is likely to
be beyond the powers of the civil authorities to suppress or prevent. In such case,
although they assume powers and duties of a police officer, the forces can only act
militarily and are individually liable to obey the orders of their superior officers.'"’
Considering the contextual elements of piratical acts it is difficult to establish that
they would give rise to riots or disturbances of the peace beyond the capability of
the police force to prevent or suppress. Moreover, even where the circumstances
call for the deployment of the military in such civil duty, it is unlikely to serve the
judicial ends because the military force will be under the order and supervision of
their superiors who are most likely not trained to perform judicial duties such as
collection of evidence and receiving confessions. The power to receive confessions
is exclusively vested upon police officers, magistrates and justices of the peace.'*

2. Illegal Arrests

The legal framework impliedly prohibits the use of force in the course of crimi-
nal justice. The law bars the admission of evidence obtained by force.'?! But any
confession obtained on ground of threat will be accepted in court unless the court is
of the opinion that the threat was likely to cause an untrue admission.'* The solidly
established principle is that conviction on a retracted or repudiated or both retracted
and repudiated confession will follow only where the court is satisfied that the con-
fession cannot but be true.'”> However, courts are given absolute discretion to ad-
mit evidence which contravenes or fails to comply with the law if it is in the public
interest.'”* The standard of determination is that of balance of probability. By set-
ting such a low threshold, the law gives room for arbitrary discretion whereby the
rights of persons charged with piracy will be prejudiced when public interest is
inappropriately invoked as justification. The usurping of rights of those accused of

118 Section 21(1) and 22 National Defence Act (Act No. 24 of 1966) [hereinafter: Na-
tional Defence Act]. The Act extends and applies in Tanzania Mainland as well as Zanzi-
bar.

119 Section 22 National Defence Act.

120 See Section 53 Magistrates’ Courts Act. The Act applies exclusively in Tanzania
Mainland. See also Sections 27 and 28 Evidence Act (Act No. 6 of 1967) [hereinafter:
Evidence Act]. The Act applies exclusively in Tanzania Mainland and is applicable to all
judicial proceedings in Tanzania Mainland in or before the High Court and all Magistrates’
Courts except Primary Courts.

121" Section 27 Evidence Act.

122 Section 29 Evidence Act.

123 The Courts in Tanzania have been widely citing with approval the decision of the
Supreme Court of Uganda in Matovu Musa Kassim v. Uganda (Criminal Appeal No. 27 of
2002) which laid down the principle.

124 Section 169 Evidence Act.
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piracy in the name of public interest is likely to measure a low standard due to the
fact that Tanzania has not ratified the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment.'”® According to Tanzania’s criminal procedural
law, a person suspected of committing piracy whose arrest contravenes the well
established standards of arrests can institute civil suit against the arresting person
or authority.'?® Generally, the arresting office will not be criminally responsible on
the ground of illegal arrest, although she or he may be subjected to disciplinary
action.'?’

3. Public Interest

The Constitution of Tanzania allows derogation from basic rights of the individ-
ual in the public interest.'”® However, the highest court in the land set a principle
that any law that allows derogation should not be arbitrary and it should be propor-
tional in the sense that the limitation should not be more than reasonably necessary.
It is suggestible, therefore, that the procedure in allowing the derogation should not
be arbitrary, unfair or unreasonable. It is true that pirates are enemies of mankind,
but acts of piracy cannot always be reasonably construed to endanger the interests
of defense, public safety, public order, public health, public morality, development
or public benefit. The typical captured piracy suspects are young boys without so-
phisticated weaponry. It is reported that the masterminds of the crime are not on
trial.'?® Therefore, the courts should exercise due diligence in allowing derogation
of pirate’s human rights and fundamental freedoms on the basis of public interest
or national security. The derogation should only stand if the court is satisfied after
considering all material points and the surrounding circumstances of the case that
the national security or public interest reasonably and manifestly attracts preva-
lence over a fundamental freedom of a suspect or an accused.

C. Bail

Bail is a qualified right in Tanzania. Under certain circumstances bail is prohib-
ited. Hence, the person will not be admitted to bail if the unlawful act constituting
piracy he committed in Tanzania or elsewhere would, if committed in Tanzania, be

125 Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or
Punishment, adopted Dec. 10, 1984, 1465 U.N.T.S. 85.

126 Section 6(3)(c) Criminal Procedure Act.

127 Section 6(2) and 6(3)(a) Criminal Procedure Act.

128 Art. 30(2) Constitution of the United Republic of Tanzania of 1977 (as amended).
129 Hanns Seidel Foundation, Regional Strategies, supra note 15, p. 5.
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construed to endanger national safety and interest.'** Furthermore, the prohibition
applies if the person has been charged under the National Security Act. Also, a
suspect of piracy will be denied bail if the piratical act he committed constitutes an
act of terrorism."! It is possible for the piratical act to constitute terrorism in Tan-
zania because the law broadly defines terrorism to include an act or threat of action
which involves serious bodily harm, serious damage to property, or endangers a
person’s life if the act or threat is done with a terrorist intention.'* It should be
noted that this is only applicable if the terrorist act constituting piracy is committed
by a Tanzanian within or outside Tanzania,'** or where the terrorist act is commit-
ted by a non-Tanzanian in what is construed and gazetted as an “act of international
terrorism.”'**

The laws on piracy in Tanzania do not prescribe the acts that constitute piracy.
However, inference can be drawn from the wording of the provisions that cover the
offence of hijacking that “act of violence” (which is a core ingredient in the offence
of piracy) means “any act done in [or outside] Tanzania which constitutes the of-
fence of murder.”!*® If that is a correct proposition, it means any person who is
accused of committing a piratical act which constitutes the offence of murder, can-
not, according to Tanzania’s laws, be admitted to bail.'*® Equally a person will not
be granted bail if the piratical act for which he is charged consists of a serious as-
sault or threat of violence to another person or if the pirate was in possession of a
firearm or an explosive."*’

According to the provisions of the Children and Young Persons Act, a juvenile
under the age of sixteen charged for piracy under the Penal Code would not qualify
for release on bail because the penalty for such offence(s) exceeds seven years im-
prisonment.'** However, the Inspector General of Police is required to ensure that
the juvenile is prevented, while in custody, from associating with adult offenders
unless such an adult is a relative.'*’

The nature, means and circumstances under which the acts of piracy are commit-
ted further complicate the issues related to bail even if the concerned piratical act is

130 Section 19 National Security Act.

131 Section 148(5) Criminal Procedure Act as amended by Section 149 Prevention of
Terrorism Act.

132 Section 4(3)(a), (b) and (c) Prevention of Terrorism Act.
133 Section 2(2) and 4(1) Prevention of Terrorism Act.

134 Section 12(7) Prevention of Terrorism Act.

135 Section 342(7)(a) and (b) Merchant Shipping Act.

136 Section 148(5)(a) Criminal Procedure Act.

137 Section 148(5)(e) Criminal Procedure Act.

138 Section 4 Children and Young Persons Act (Chapter 13 of the Laws of Tanzania)
[hereinafter: Children and Young Persons Act].

139 Section 5 Children and Young Persons Act.
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bailable. For foreign pirates who are tried in Tanzania it is difficult to be released
on bail on their recognizance because their appearance on trial cannot be reasona-
bly guaranteed. By virtue of their status it is difficult to monitor their movement as
they are unlikely to be in possession of authentic identification and a permanent
residential address. Also releasing the suspects of piracy on bail in a foreign land
without a well established arrangement on their welfare and protection would risk
them engaging in more crimes and endangering their safety. The issue is further
complicated by the fact that it is difficult for a foreign person accused of piracy to
execute bond on the property involved in the commission of the offence, for exam-
ple, the pirate ship, because it is the subject matter and part of the evidence in the
material case. Taking property involved in the crime of piracy as bond for bail is
likely to deprive the rights of bona fide third parties whose ships, aircrafts or prop-
erties were used in committing the crime without their knowledge of facts on the
crime.'*® Moreover, officials in their respective embassies or consulates would, in
principle, not be allowed to be sureties of the persons accused of piracy because the
former cannot be held responsible by the virtue of their diplomatic immunities
when the accused jumps bail.

D. Juvenile Proceedings

If the dynamics of piracy in the Gulf of Aden represents a phenomenon in the re-
gion, it can be concluded that most pirates in action are juveniles.'*! This calls for
application of human rights as regards juveniles in criminal proceedings. In Tanza-
nia no criminal responsibility can be attributed to a person under the age of twelve
years who commits a piratical act unless it is established that he had the capacity to
know that he ought not to commit the crime.'* Moreover, any criminal proceeding
that involves an accused person under the age of sixteen years is supposed to be
conducted in juvenile court.'* In that case, the proceedings will be conducted in a
different building or room from that in which the ordinary sittings of the court are
held. However, since the nature of piracy often involves joint acts and the Penal
Code criminalizes conspiracy, juvenile pirates are likely to be jointly charged with
adult pirates, in which case, the former’s rights to a separate proceeding will be

140 This will contravene Art. 105 UNCLOS which requires the courts to exercise due
regard to the rights of third parties acting in good faith when such courts determine actions
to be taken with regard to ships, aircrafts or properties involved in the commission of pi-
racy.

141" Alessandri, Emiliano, Istituto Affari Internazionali, Report of the Conference: Ad-
dressing the Resurgence of Sea Piracy: Legal, Political and Security Aspects, June 2009,
p-5

142 Section 15(2) Penal Code.

143 Section 3(1) Children and Young Persons Act.
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derogated.** It should be noted that the Merchant Shipping Act is silent on con-
spiracy to commit piracy.

In cases where a juvenile is convicted for piracy in which no homicide resulted,
the court may order his conditional discharge on own recognizance, with or without
sureties, to be of good behavior and to appear for sentence when called upon at any
time during such period, not exceeding three years.'*® Sentencing imprisonment for
a juvenile under the age of sixteen is the matter of last resort. It could only happen
if no other legally suitable methods are available.'*® However, alternative punish-
ment seems to apply only where a juvenile is convicted of an offence other than
homicide or other than an offence punishable by imprisonment for a term exceed-
ing seven years.'"*’ The fact that piracy is punishable for life imprisonment under
the Penal Code, suggests that a juvenile pirate will be liable for imprisonment re-
gardless of his maturity. In that case, however, he may be committed to custody to
an approved school. As far as practically possible, where a juvenile pirate is sen-
tenced to imprisonment he shall not be allowed to associate with adult prisoners,
not even those with whom he was jointly charged.'*® As far as the Merchant Ship-
ping Act is concerned, the juvenile pirate would qualify for punishment other than
imprisonment if the piratical act did not result in homicide because the penalty it
prescribes for piracy is less than seven years.'*® Equally, a juvenile would qualify
for punishment other than imprisonment in the case of attempted piracy under the
Penal Code because the punishment does not exceed seven years.

The safeguards for the rights of juveniles are not in all cases strictly observed in
Tanzania. Although Tanzania has ratified the Convention on the Rights of the
Child," it has not enacted domestic legislation to incorporate its standards, meas-
ures and safeguards. The Government of Tanzania has acknowledged the severe
problem of holding juveniles together with adult prisoners.'>! There are also reports

144 Section 3(1) Children and Young Persons Act.

145 Section 18(1) Children and Young Persons Act.

146 Section 22(2) Children and Young Persons Act. Alternative methods include dis-
charging the juvenile without making any order; ordering the juvenile to be repatriated;
ordering the juvenile to be handed over to the care of a fit person or institution or ordering
the juvenile be committed to custody to an approved school.

147 Section 23 Children and Young Persons Act.

148 Section 22(3) Children and Young Persons Act.

149 Since the Act did not prescribe penalty for piracy the offender is liable for six
months imprisonment or fine at the tune of 1,000 US$ or both imprisonment and fine, see
Section 401(1) Merchant Shipping Act.

150 Convention on the Rights of the Child, adopted Nov. 20, 1989, 1577 U.N.T.S. 3.

151 United States of America, Department of State (Bureau of Democracy, Human
Rights and Labor), 2008 Human Rights Report: Tanzania, Feb. 25, 2009 [hereinafter: US
Human Rights Report on Tanzania)], available at www.state.gov/g/drl/rls/hrrpt/2008/af/
119028.htm (last visited May 12, 2010).
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of beating and sexual abuses on juveniles both in police custody and prisons.'>? As
of December 2008, there was only one facility for convicted juveniles, which was
mainly used for male convicts. Male juveniles awaiting trials were held in one of
five remand homes.'> Juveniles are not often accorded legal representation in
criminal proceedings and there is a considerable lack of qualified personnel for the
welfare of juveniles.'** Steps have been taken to improve juvenile and adult prison
conditions with the establishment of the Department of Public Complaints. The
unit is vested with the responsibility of visiting detainees and prisoners with a view
to identifying core problems and seeking durable solutions.'>

E. Investigations

Counter piracy mechanisms in waters have long been overwhelmingly executed
by navies. However, with the escalating trend of shifting the solution from sea to
land, the role of authorities other than navies has also been appreciated. Increased
prosecutions of pirates call for the role of trained investigators in order to ensure
that justice is manifestly and effectively served. In Tanzania, general investigative
powers are vested with the police force. Pending current reforms, police officers
have even been carrying out prosecution roles as public prosecutors. Police officers
are conferred with powers to arrest, search, seize offensive weapons, grant bail,
collect evidence and to receive confessions.'>® Therefore, the police force would
play a vital role in the process of prosecuting pirates.

However, Tanzania’s investigative machinery is less likely to cope with the con-
temporary piracy dimensions unless the personnel and facilities at their disposal are
improved, especially with the sophisticated Somali piracy extending south off the
Somali coast. With the ratio of one policeman for three thousand people, Tanza-
nia’s police force is far below the international standard and does not guarantee

152 In Zanzibar police officials fired Officer Pandu Ndame for the rape of a 13-year-old
school girl at the police station; there was also a case of rape of a 15-year-old female pris-
oner and the investigation of the rape of a school girl inside a police station: US Human
Rights Report on Tanzania, supra note 151.

153 Qut of 81 detention facilities which the Commission for Human Rights and Good
Governance visited only four had separate facilities for juveniles: Report of the Commis-
sion for Human Rights and Good Governance (CHRAGG), July 2009, available at
www.chragg.go.tz (follow “documents” hyperlink, then follow “taarifa ya Mwezi Julai
2009” hyperlink) (last visited May 12, 2010) [hereinafter: CHRAGG Report].

1534 Id. p. 235.

155 US Human Rights Report on Tanzania, supra note 151.

156 Sections 14, 24, 27 and 64 Criminal Procedure Act; Sections 27 and 28 Evidence
Act.
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efficiency in combating crimes.'*” Shortage of personnel is not the sole problem of
Tanzania’s police. There are also concerns about the level of investigative skills
and inefficiency in collecting evidence. Tanzania’s police force concedes that in
2007, out of 88,527 reported criminal incidents only 30,946 were taken to court, of
which 30 % were successful, while 11 % of the cases were dropped for lack of evi-
dence.'*® Therefore, there is a need for comprehensive improvements in Tanzania’s
police force to effectively contain escalating piracy in the territorial waters of Tan-
zania and in the high seas.

The current investigative and judicial burden in carrying out criminal justice in
Tanzania implies potential reluctance to receive piracy offenders other than those
apprehended and detained by Tanzania’s authorities. Delayed investigations and
shortage of judicial facilities and personnel lead to lengthy pre-trial detention and
overcrowding of detention facilities. According to the Tanzanian Ministry of Home
Affairs, the detention facilities in Tanzania currently accommodate 45,000 inmates,
while the holding capacity is 22,669 inmates.'** The overcrowding is extreme and
detention conditions remain life threatening and harsh.'®® The average waiting time
from apprehension to completion of trial is estimated at five years and there were
complaints that some inmates have spent more than ten years in remand awaiting
completion of investigations.'®" The Tanzanian justice system is bearing a huge
burden and it would overload the system if it sought to receive offenders outside its
territorial jurisdiction either for prosecution or serving of sentences.

The possibility of receiving pirates convicted in other countries should not be
dismissed merely because it falls outside the scope of the Mutual Assistance in
Criminal Matters Act. It should be born in mind that such an Act does not prevent
the provision of criminal assistance by Tanzania arranged independently of its
scope.'®? Any arrangement that would accord suspected or convicted pirates special
treatment over other Tanzanian inmates will likely give rise to massive social un-
rest. Special treatment in prison accorded to former government officers had in the

157 Tanzania’s Police Crime Report 2007, available at www .policeforce.go.tz/index.php?
option=com_content&task=view&id=218&Itemid=74 (last visited May 12, 2010): the
international ratio is 1: 400—700 while the ratio in developed countries is 1: 250-350.

158 J4.

159 See the website of the Ministry of Home Affairs: www.moha.go.tz (last visited May
12,2010).

1600 CHRAGG Report, supra note 153, p. 200.

161 Tegal and Human Rights Centre (LHRC) and Zanzibar Legal Service Centre, Tan-
zania Human Rights Report 2007, Incorporating Specific Part on Zanzibar, p. 26, available
at http://alpha.web2-netshine-hosting.co.uk/~lhrc/index2.php?option=com_docman&task
=doc_view&gid=13&Itemid=56 (last visited May 12, 2010) [hereinafter: LHRC Human
Rights Report on Tanzania]; see also US Human Rights Report on Tanzania, supra
note 151.

162 Section 5 Mutual Assistance in Criminal Matters Act.
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past sparked nationwide protests with inmates boycotting court sessions and going
on hunger strike.'®®

F. Jurisdiction of Courts

In Tanzania the deliverance of justice is wholly and exclusively vested by the
Constitution in the judiciary.'®* Jurisdiction to try and punish piracy differs depend-
ing on the nature and circumstances under which the acts constituting piracy oc-
curred or the manner which proceeds of piracy were acquired.

For piracy as defined under the Penal Code, the District Courts and Resident
Magistrates’ Courts have original jurisdiction and the proceedings thereof are lim-
ited and regulated by the Criminal Procedure Act.!®> As for piracy occurring in the
high seas or international waters or committed in the foreign port or ship by a Tan-
zanian — and the offender is found within the jurisdiction of court in Tanzania —
such courts shall have jurisdiction to try the offence as if such offence was commit-
ted on board a Tanzanian ship within the limits of its ordinary jurisdiction.'*® In
cases where the offender is not a citizen of Tanzania the proceedings shall not be
commenced without the consent of the Director of Public Prosecution.

For a piratical act which constitutes terrorism, the case would be triable and pun-
ishable by the High Court.'®’ Since the legislation which seeks to prevent terrorism
is applicable in Tanzania Mainland and Tanzania Zanzibar, it suggests that, by
High Court, it refers to the High Court of Tanzania and, the circumstances deter-
mine, the High Court of Zanzibar. In such a situation, no prosecution can be insti-
tuted except by or with the consent of the Director of Public Prosecution.

There may be a case in which a person is found in possession of, or, having con-
trol over, any property which was acquired during the commission of piracy, or by
way of purchase with funds obtained through ransoms paid for piratical acts.'®® The
judicial authorities may choose to try the offence as an economic crime, in which
case the prosecution and determination of penalty will be held by the High Court
sitting as the Economic Crimes Court. No trial in that respect may be commenced
unless the Director of Public Prosecution consents.

163 LHRC Human Rights Report on Tanzania, supra note 161, p. 26.

164 Art. 107A Constitution of the United Republic of Tanzania of 1977 (as amended).
165 Section 37(a) Magistrates’ Courts Act.

166 Section 406 (a) and (b) Merchant Shipping Act.

167 Section 34(1) Prevention of Terrorism Act.

168 Section 4 First Schedule of the Economic and Organized Crime Control Act.
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V. Extradition and Mutual Assistance on Piracy

A. Extradition

Piracy by law of nations is an extradition crime in Tanzania.'® Thus, where there
is bilateral agreement between Tanzania and the country in which piracy, as de-
fined by law of nations, was committed, the suspect, so accused, or convicted, who
is in (or is suspected of being in) Tanzania, shall be liable to be arrested, detained
and surrendered. The law resolves any contention over issues of jurisdiction as it
clearly prescribes that liability to that effect lies — whether there is or is not any
concurrent jurisdiction — in a court in Tanzania.'”® The warrant to arrest the “pirate”
shall be issued on information and evidence or proceedings which justify the issue
of the warrant. However, the law seems to usurp the judicial role in matters of jus-
tice and places it on political figures instead. Under the law, the Minister responsible
for legal affairs may cancel the warrant of arrest issued by the magistrate against
the piracy suspect whose surrender is sought and, thereby, order his discharge.!”’
Except where the alleged crime is of political character (piracy is far less likely to
fall in this category), there are no well established procedures or guidelines to en-
sure that the discretion of the Minister is not arbitrary, unfair or unreasonable.

Willingness of states to cooperate in the repression of piracy through extradition
does not come without difficulty. The first problem is related to the reciprocity re-
quired in the extradition process. For many states extradition remains bilateral
treaty based, rather than offence based, and with no specific recognition accorded
to piracy. Few such agreements exist among the countries which should be engaged
in the frontline in the fight against piracy, due to their proximity to the area largely
affected by the crime off the Somali coast.'’? Also some states’ laws on extradition
are based on an outdated model, relatively limiting the arrangements of extradition
agreements.'”> The willingness to fight piracy is further contradicted with the exis-
tence of the death penalty in some countries like Tanzania.!” Therefore, extradition

169 See Schedule of the Extradition Act.
170 Section 4(b) Extradition Act.
171 Section 6(2) Extradition Act.

172 Ethiopia, for example, which is a signatory to the Djibouti Code of Conduct has only
extradition agreements with Djibouti and Sudan among all signatories of the Djibouti Code
of Conduct; a relatively limited range of countries have extradition arrangements with Ke-
nya: Goredema, Charles, African Human Security Initiative, African Commitments to Com-
bating Organised Crime and Terrorism: A Review of Eight NEPAD Countries, available at
www.iss.co.za/pubs/Other/ahsi/Goredema_Botha/ptlchap5.pdf (last visited May 12, 2010).

173 For example, Kenya’s Extradition (Commonwealth Countries) Act (Chapter 77) and
the Extradition (Contiguous and Foreign Countries) Act (Chapter 76).

174 In Tanzania there is a de facto ban on death penalty because although death penalty is
sanctioned by law, there has not been an execution for more than ten years: Information
Please Database, The Death Penalty Worldwide, available at www.infoplease.com/ipa/A077
7460.html (last visited May 12, 2010).
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requests are likely to be denied by the sending state, if the piratical acts under
which the extradition is sought attract the death penalty in the receiving state. It is
noteworthy that among the 17 states which adopted the Djibouti Code of Conduct,
four countries have outlawed the death penalty,'” four countries officially sanction
the death penalty by law but have not practiced it for more than ten years (de facto
ban)!”® and nine countries permit the death penalty.!”” Tanzania’s legal framework
on extradition could also be supplemented by other schemes which favorably in-
corporate a streamlined process for extradition. By virtue of its membership in the
Commonwealth, Tanzania could engage other members in the fight against piracy
through the London Scheme which binds Commonwealth states.”®

B. Mutual Assistance in Criminal Matters

Tanzania’s legal framework accommodates mutual provision on obtaining assis-
tance in substantial and incidental aspects of piracy. Aspects covered by the
framework include evidence, identification of suspects or witnesses, confiscation or
forfeiture of property, recovery of pecuniary penalties and provision and service of
documents and investigations.'” However, the required reciprocity associated with
the framework is likely to hinder the willingness to repress piracy by judicial en-
forcement. For example, the willingness of Tanzania to engage in mutual assistance
in criminal aspects of piracy with Kenya will be rendered nugatory because there is
no mutual assistance legal framework in Kenya. '3

Lacking such reciprocity, Tanzania should fulfill its obligation to repress piracy
through regional arrangements such as the East Africa Police Chiefs Cooperation
Organization. The latter provides a broad platform on which police agencies pledge
to cooperate in the exchange of crime related information, technical assistance and
crime prevention.'®! By virtue of their memberships to the Commonwealth, five
among 17 states which adopted the Djibouti Code of Conduct in January 2009 are
bound by the well established framework on mutual assistance in criminal mat-
ters — the Harare Scheme Relating to Mutual Assistance in Criminal Matters within

175 Id. The four countries are Djibouti, France, Seychelles and South Africa.
176 Id. The four countries are Kenya, Tanzania, Madagascar and Maldives.

177 Id. The nine countries are Comoros, Egypt, Ethiopia, Jordan, Oman, Saudi Arabia,
Somalia, Sudan and Yemen.

178 Six states which adopted the Djibouti Code of Conduct in January 2009 are members
of the Commonwealth. The others are Mozambique, South Africa, Kenya, Maldives and
Seychelles.

179 Section 4(a) to (j) Mutual Assistance in Criminal Matters Act.
180 See Goredema, Charles, supra note 172.
181 4. p. 44.
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the Commonwealth.'® The framework sufficiently accords supplementary assis-
tance in criminal matters among Commonwealth members where other mecha-
nisms are rifled.

C. Hot Pursuit

As an extraditable crime in Tanzania, piracy by law of nations allows any con-
tiguous country to authorize Tanzania’s police to enter such country in pursuit of
pirates upon satisfaction that there exists or will exist, in such country, reciprocal
provision made by or under law.'®® The prescription of piracy by law of nations'®*
implies that the authorization of Tanzania’s police to pursue may also stem from
the commission of piracy in the high seas. Although the law allows exceptions and
conditions for the framework, it is prima facie evident that it requires reciprocal
provision or legitimate promise of enactment by the contiguous country. This infers
that the pursuit will be legitimate only in the existence of the reciprocal legislation
or an agreement made by or under the legislation and, therefore, excludes Memo-
randa of Understanding entered between countries which are not derived from a
particular legislation. This negates the possibility of Tanzania’s police to pursue
pirates in territories where there is no legislative machinery to enact reciprocal pro-
visions like Somalia. It remains a challenge, therefore, for the willing states to
build the capacity of the Somali Transitional Federal Government to establish sta-
ble legislative machinery which accommodate reciprocity in the fight against pi-
racy. Once such legislation is put in place, the capacity of the enabling authorities
should also be strengthened, otherwise the whole machinery will be ineffective. To
exemplify the need for effective authorities, a pirate who is extradited to Somalia
would be discharged if he is not conveyed out of Tanzania within one month after
the date of the order of his extradition.'™’

The legal venue that allows pursuit of persons who commit piracy by law of na-
tions by Tanzania’s police solely applies in duo basis and does not seem to provide
a venue for a third party engagement. Even the exceptions and modifications that
may be sought to relax the framework must be founded on such reciprocal provi-
sion made by or under the particular legislation in the contiguous country. There-
fore, the framework cannot apply in circumstances where the agreement is entered
between Tanzania and another state for the benefit of another state(s). The defect is
curable under the Chapter VII Security Council Resolutions, like Resolution 1846,
which authorizes cooperating states to enter the territorial waters of Somalia for the

182 Tanzania, Kenya, South Africa, Maldives and Seychelles.

183 Section 3 Fugitive Offenders (Pursuit) Act.

184 See the Schedule of the Extradition Act, which enumerates extradition crimes.
185 Section 15(1) Extradition Act.
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purpose of repressing acts of piracy. However, such Resolutions are only of tempo-
rary effect and the dynamics of piracy change with time. It is, therefore, ideal for
states whose locations are prone to piracy to enact sustainable reciprocity of legis-
lation, which accommodate bilateral mechanisms to counter piracy. This approach
is worth consideration because, as the International Maritime Bureau concedes, the
majority of attacks against ships take place within the territorial waters. '8

D. Tanzania’s Police Officers Serving in a Foreign Country

Tanzania’s police officers are statutorily allowed to serve in a foreign country.'®’
The condition precedent for such service is that the requesting state must prove that
there exists or there will exist reciprocal arrangements made by such country in
favor of the Government of Tanzania.'*® Such provisions must be made in the law
of the requesting country and must confer upon Tanzania’s police officers powers
and duties of police officers in such country. Moreover, such provisions must en-
able courts of such country to hear and determine charges and inflict penalties
against Tanzania’s police officers in their acts which would be offences if they
were committed in Tanzania.'® Like the case of pursuing pirates in the territorial
waters of another country, mechanisms under this provision require a stable legisla-
tive and judicial system with clear powers to enact laws as well as established
courts. This framework cannot be capitalized upon to arrest pirates in failed states
like Somalia whose legislature and judiciary do not meet the threshold stipulated in
Tanzania’s law.

Equally, the framework negates the legality of arrests of pirates by Tanzania’s
police officers operating on a ship from a country with reciprocal arrangement, if
the arrest is made in the territorial waters of a third state which has no reciprocal
arrangement with Tanzania. In that case, the act of arrest by Tanzania’s police offi-
cer(s) will be ultra vires because the framework is founded on duo basis. In the
event that the arrest of pirate(s) is made in the high seas by Tanzania’s police offi-
cers onboard a ship from a country with reciprocal arrangement, the prosecution of
the pirate(s) involved will depend on the attribution of command of Tanzania’s
police officer(s). Generally, Tanzania’s police officers working outside Tanzania
are statutorily required to be under the orders of Tanzania’s superior commander

186 [CC-IMB Report January — September 2009, supra note 11, p. 4.

187 Section 91(1) and (2) Police Force and Auxiliary Services Act (Chapter 322, Laws
of Tanzania) [hereinafter: Police Force and Auxiliary Services Act]. The provisions apply
for countries sharing borders with Tanzania; however, the Minister responsible for legal
affairs may declare any country to be a neighboring country for the purposes of the Act.

188 Section 91(1) Police Force and Auxiliary Services Act.

189 Section 94(a)(c) Police Force and Auxiliary Services Act.
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and are subject to the laws of Tanzania as regards policing.'” In that case the re-
sulting prosecutions and determination of penalty may be held in Tanzania because
the effective control of Tanzania’s authority over the police officers is well attrib-
utable. The prosecution and the determination of penalty will be consistent with the
provisions of UNCLOS which confers discretion on courts of the state which car-
ried out the seizure and arrest to decide upon the penalties to be imposed upon ar-
rested pirate(s).!”! However, the law regulating external policing provides the pos-
sibility that Tanzania’s police officers will be under the control of the superior
commander of the country with which Tanzania has entered reciprocal arrange-
ment.'*? Since effective control of these police officers is not attributable to Tanza-
nia in that case, it implies that no consequential prosecution can take place in Tan-
zania against the arrested pirate(s) in the light of Article 105 of UNCLOS, which in
principle requires the state which carried out the seizure or arrest to determine the
penalty to be inflicted on such pirate(s).

The laws regulating pursuit of offenders and external policing would apply in the
event that the Minister responsible for legal affairs is satisfied that there will be a
law in the foreign country which will regulate reciprocal arrangements accord-
ingly.!”> However, both laws do not prescribe the guidelines for such discretionary
powers. Therefore, it solely rests on the Minister to determine a matter which is, in
its nature, anticipatory. In Tanzania no prosecution is invalidated solely for reason
of illegal arrest. However, this might allure constitutional or civil proceedings in
cases where the anticipation of the Minister is unreasonable or is exercised arbitrar-
ily. This could happen in cases where there was no reasonable or probable cause to
believe that such a reciprocal law would be enacted within a reasonable time and
the consequential prosecutions would end in favor of the pirate(s), in which case
the whole process would cause serious denial of justice to the arrested pirate(s).

V1. Conclusion

The use of arms on merchant vessels has, in the past, been ruled out as the way
of fighting piracy.'” The use of arms, it was stated, escalates the violence from
pirates and increases the risks to crew members.!”> The proposition suggests that

190 Section 93(1) Police Force and Auxiliary Services Act.

191 Art. 105 UNCLOS.

192 Section 93(1) Police Force and Auxiliary Services Act.

193 See Section 3 Fugitive Offenders (Pursuit) Act and Section 91(1) and (2) Police
Force and Auxiliary Services Act.

194 International Association of Independent Tanker Owners (INTERTANKO) state-
ment cited in the ICC-IMB Report January — September 2009, supra note 11, p. 41.

195 1d.
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non-violent measures should prevail in the fight against piracy. Inflicting violence
on pirates does not go to the roots of piracy and does not break the chain of inci-
dental crimes from which piracy flourishes. The financiers of piracy and people
who launder ransoms obtained from piracy are rarely the ones committing the acts
of piracy themselves.'*® Therefore, the fight against piracy should be concentrated
on the land and not at sea. Harmonized bodies of laws should be put in place at the
national and regional levels which tackle both substantial and incidental aspects of
piracy. However, this cannot be achieved if the investigative and judicial systems
do not guarantee efficiency and conformity to human rights. As it was observed by
then United Nations High Commissioner for Human Rights, Mary Robinson, when
law and order has broken down, individuals feel that they can commit atrocious
crimes without fear of legal sanction.'®” If the legislative, investigative and judicial
machineries permit impunity for principal and accessory piracy, cycles of crime
will flourish and create long term socio-economic chaos. Judicial mechanisms in
dealing with the dimensions of piracy would remedy the other mechanisms, like
payment of ransoms, which are themselves “fuelling the growth of piracy.”'*® Full
eradication of piracy can be achieved with devotion to increasing the capacity of
judicial systems and law enforcement to deter and prevent piratical attacks in light
of international law and human rights law. However, political, economic and social
stability remains the long term solution to the problem.

1% Hanns Seidel Foundation, Regional Strategies, supra note 15, p. 3.

197 Robinson, Mary, Genocide, War Crimes, Crimes against Humanity, 23 Fordham In-
ternational Law Journal 275-278 (1999).

198 S.C. Res. 1846, para. 2.






Le cadre juridique relatif

a la piraterie maritime a Djibouti

Aid Ahmed Ibrahim



Table de matiéres

La réponse des Nations Unies face au phénomeéne de la piraterie maritime
dans le Golfe d’Aden ...........c..ccoooiiiiiiiiiiiiie e

A. Lasituation politique en Somalie: origines ede la piraterie maritime .............
B. Les acteurs de la piraterie maritime en Somalie ...........cccceevevverveeninivnerennennes
C. Le circuit ou I’utilisation des sommes rangonnées payées aux pirates
SOMALICIIS ...vviviiieiirieiirteicntet ettt ettt
1. Le systeme des Aawalas ............ccccoooeiieiiioiiniiiiieeieeeeeeeee e
2. Les ,,paradis fISCAUX™ .........ccoeimiiiniiiinicictceeeeeee e
D. Les Résolutions des Nations Unies relatives a la piraterie maritime
au large des cOtes SOMAlICNNES .....c.eveieieieiriieiieieetereeste e
1. LaRésolution 1816 du 2 juin 2008 .........cccoceemieeneenieinreneeeeeeeenne
2. LaRésolution 1846 du 2 décembre 2008 ...........ccccoereneneneneneneniennenn
3. LaRésolution 1851 du 16 décembre 2008 ..........cccoeveevvenininncnincnnnene.
Les institutions et le systéme juridique de la République de Djibouti ..............
A La CONSHIULION ..oveuiiiniiiiiieiiiieieice ettt ettt ettt sneaeas
1. Lapromulgation de la CONSHEULION .....ccveverieieieieieieieeeeeeee e
2. Les principes fondamentaux de la Constitution ..........c.cccceverererereenene.
3. La séparation des POUVOITS ......eceerveeeiereeieieieieeieeeeeessessessessessesseseeseneas
a)  Le pouvoir eXECUtif .......ccevieiiiiiiiiiiiice e
b)  Le pouvoir 1€Islatif ........cooveieieieieieeeeeeeee e
c)  Le pouvoir JudiCIQire .......ccccevvevveriesieieieieieeeeeee e
B. L’organisation judiciaire en République de Djibouti .........ccceceverereneniennnee.
1. Les réformes du systéme judiCiaire ........ococcevereereeeeeeeeeeeneseseseseenee
2. Les JurdiCtionS ....ccvevveieieiiiiicieieceiee e
a) Lajustice coutumiére formelle ...........ocoooeriiieoieiininininereeee

b) La justice coutumiére informelle ...

¢) Lajustice de la Sharia ......c.cocoveveieiienieiieieeeccceneee e
d) Lajustice ,,mOdEINe™ ........ccevveieieieieireeeeesie e
3. Le Conseil Constitutionnel ...
C. Droit pénal et proc€dure Penale ...........cceoveveeeeeeiririreneneeese e
1. Influence de la France et refonte de la législation pénale en 1995 ........
2. Le Code Pénal ......ccccooiiiiiiniiiiiiiiiicccccc e
a) Les crimes et 1S SANCtioNS .........cceceeveeeeriienerereneseneseeseeeennes

b) Champ d’application du droit pénal dans 1’espace
et compétence de Juridiction ..........ccceeeeeeeeeeeeeeerenese e

3.  Le Code de Procédure Pénale ...........ccoueeeuvieiiieiiiieiieeieeeeeeeeeee e



111.

Iv.

Table de matiéres 85

Structures étatiques et législation djiboutienne en matiére
de piraterie maritime ................c..coociiiiiiiiii e 106
A. Structures étatiques chargées des transports maritimes a Djibouti ................ 106
1. Auplan miniSteriel .........cocooviriririnineneeeeeeeeee e 106
2. Auplan de la direction CiVile .......cccovverierieieieieieieeee e 107
3. Auplan de la direction militaire ..........ccccoveviecieiinirienininenineneneneeens 107
B. Lalégislation pénale en matiére de piraterie en République de Djibouti ...... 108
1. Le crime couvrant le phénoméne de la piraterie maritime .................... 108
a) Dispositions du Code Maritime ..........ccceceevveevererenenenenenenienees 108
b) Dispositions du Code Pénal ........c.ccceoveviviriininiinicinecececee 109
2. Champ d’application du droit pénal dans I’espace et la compétence
POUL JUZET .ottt ettt ese ettt sessessessessessensensensensenseneeneenes 110

C. Laprocédure suivie en cas d’infractions a la législation maritime
et 1es QULOTItES COMPELENLES ....eovervirrerieieieieieieeeeeeeneee et eee e ste e eeneens 111

1. Les Gardes-cotes exergant la fonction de Police Judiciaire maritime ... 112
2. Shipriders prévus par la Résolution 1851 du Conseil de Sécurité ......... 113
3. Privation de liberté dans le contexte maritime ...........c.coceeevveennee

a) Article 213 du Code Maritime: base légale insuffisante

b) Les délais de la garde-a-vue ......coccoveveeeeieieiiecreeee e
¢) Le droit de se faire assister par un avocat et a un examen
MEICAl ..o 116
4. L’information judiCiaire ...........ccceeevrevierieieieiieieeeeeeeeeee e sie e saennas 117
D. Révisions nécessaires du droit pénal relatif a la piraterie ............cccecevverenene 118
L’engagement international de Djibouti dans la lutte anti-pirate .................. 118

A. Organisations et instruments internationaux ayant trait a la piraterie
dont Djibouti fait PATtIS ........cccecerrerierierierieieieieieieee et aens
B. La coopération internationale de Djibouti dans la lutte anti-piraterie

1. La conférence de Djibouti: ,,Code de Conduite de Djibouti*
et Centre de FOrmation .........cccccveeeuieeiiieeieeeieeeeeceee et

2. Accords relatifs aux statuts des forces militaires

3. Transit des pirates appréhendes ...........cocevvierieiiinienieeiienieieeee e

CONCIUSION ......ooiiiiiiieiecceece et sre et ae et e e b e e staeesaeesaeessaeesseeenseas 122



I. La réponse des Nations Unies face au phénoméne
de la piraterie maritime dans le Golfe d’Aden

A. La situation politique en Somalie: origines
de la piraterie maritime

,, Qui tient la mer, tient le commerce du monde, tient la richesse du monde: qui tient
la richesse du monde tient le monde lui-méme. *

Sir Walter Raleigh, XVIéme siecle!

Cette citation montre les enjeux économiques et géostratégiques liés au contrdle
de la mer et la nécessité pour les Etats d’empécher les pirates qui voudraient usur-
per leur pouvoir. Elle illustre parfaitement la situation dans la région du Golfe
d’Aden ou les pirates tentent de tirer profit du commerce maritime.

La Somalie comprend prés d’un million de morts depuis 1985, trois millions de
déplacés ou de réfugiés a I'intérieur du pays ou dans les pays limitrophes avec un
million de personnes immigrées a travers le monde. Cette situation dramatique
trouve son origine dans les conflits armés et la situation de famine dans laquelle se
trouve ce pays. Les rébellions contre la dictature du Général Mohamed Siad Barré
ont débuté en 1985 essentiellement au nord de la Somalie et, se sont accentuées
depuis sa chute en 1991. L’exode massif de la population — qualifié de ,transhu-
mance d’un peuple nomade reconverti en diaspora mondialisée“> — est la consé-
quence de la volonté de fuir les zones de combat entre les différentes factions eth-
niques® aprés la chute de Siad Barré du pouvoir. Par ailleurs, selon le coordinateur
humanitaire des Nations Unies pour la Somalie, Mark Bowden, environ 45 % de la
population somalienne souffre de malnutrition, a cause notamment de la sécheresse
et parmi ce pourcentage, on comptabilise également certains enfants vivant dans
des ,,conditions proches de la famine.“*

! Citation tirée de Struye de Swielande, Tanguy, La piraterie maritime: un nouveau rap-
port de force dans 1’Océan indien? Février 2009, disponible sous: www.uclouvain.
be/cps/ucl/doc/pols/documents/Note-analyse-1-INBEV.pdf (accés le 20 juillet 2010), p. 13.

2 Pérouse de Montclos, Marc Antoine, Interprétations d’un conflit, le cas de la Somalie,
Centre d’étude d’Afrique noire, travaux et documents, No. 70, 2009, disponible sous:
www.cean.sciencespobordeaux.fr/page perso/td70.pdf (acces le 20 juillet 2010), p. 9.

3 Id. p. 14, figure 1, montrant un arbre ethnologique avec les grandes familles claniques
des Somalis.

4 Besson, Sandra, La sécheresse aggrave la crise humanitaire en Somalie, 13 mai 2009,
disponible sous: www.actualites-news-environnement.com/20490-secheressesSomalie.html
(acces le 20 juillet 2010).
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Nous pouvons alors nous interroger sur les liens qui peuvent exister entre cet état
des lieux et la présence de la piraterie maritime dans le Golfe d’Aden et de la Mer
Rouge. Le livre remarquable de Laurent Mérer, vice-amiral d’escadre, tente de ré-
pondre modestement a cette question dans un roman pour montrer le basculement
de la vie de simples pécheurs vers ,,le métier lucratif de pirate“‘5

L’absence d’un Etat central fort en Somalie depuis I’année 1991 a provoqué tous
ces déplacements de population et a livré le pays aux chefs de guerre, aux brigan-
dages, aux pillages de toutes sortes et bien-siir aux activités criminelles liées a la
piraterie maritime, qui en est une des conséquences. La Somalie est ainsi qualifié
de failed state.

En effet, les chefs de guerre pour maintenir leur domination dans leur secteur
géographique respectif devaient trouver de la nourriture et a cette occasion com-
mencérent a se ,,servir dans les convois d’aide humanitaire des Nations Unies.
Afin d’éviter le détournement de 1’aide humanitaire, la France prendra I’initiative
d’escorter les navires du Programme Alimentaire Mondial (PAM) jusqu’aux ports
de déchargement des aides humanitaires de la Somalie. Cette opération mettra en
échec les pirates somaliens. Le Conseil de Sécurité des Nations Unies ,,emboitera
le pas* a la France, en réaffirmant par la Résolution 1814 du 15 mai 2008, son ap-
pui & la contribution par certains Etats a la protection des convois humanitaires.

Au-dela des attaques des pirates somaliens sur les navires de 1’aide alimentaire, il
pese également sur 1I’économie mondiale une réelle menace aux conséquences né-
fastes ainsi que sur la sécurité environnementale et la liberté de navigation. Il faut
donc étudier ces deux points: quels sont les acteurs de la piraterie maritime et
comment fonctionne le systéme de blanchiment des sommes rangonnées.

B. Les acteurs de la piraterie maritime en Somalie

Le modus operandi des pirates est toujours le méme, c¢’est-a-dire 1’utilisation de
petites embarcations appelées skiffs’ et parfois a partir de ,bateaux méres“ pour
accomplir leurs forfaits criminels. Ces petites embarcations sont également utilisées
par les pécheurs somaliens, au risque parfois d’une confusion entre eux. Pour
I’accomplissement de leurs actes criminels, 1’utilisation la plus répandue est celle
du fusil-mitrailleur kalachnikov et d’un lance-roquette. En dépit des embargos sur
les armements a destination de la Somalie, se procurer des armes en Somalie, n’est

5 Meérer, Laurent, Moi, Osmane, Pirate Somalien. Monaco 2009, pp. 28-29 et pp. 46—
49. L. Mérer a exercé les plus hautes responsabilités dans la Marine frangaise et a notam-
ment dirigé les opérations navales dans 1’Océan Indien pour lutter contre cette criminalité.

¢ Résolution 1814 du Conseil de Sécurité, U.N. Doc. S/RES/1814 (15 mai 2008).

7 C’est une petite embarcation en bois généralement de trois a cinq métres de taille 1¢é-
gere, dotée d’un moteur hors-bord; ils sont quasiment indétectables par les radars.
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pas chose difficile. La mise de départ pour une opération est d’environ 20 000 dol-
lars américains, alors que le revenu (rangon) escompté oscille entre 1,5 et 3 mil-
lions d’Euros avec un risque limité.®

11 faut avoir a I’esprit que le pirate somalien est contraint d’exercer cette activité
criminelle dans certaines situations résultant de 1’état d’extréme pauvreté dans la-
quelle il se trouve, I’appartenance ,.tribale” — facteur essentiel de la société soma-
lienne — et dont découle une obligation ,,d’obéissance® dans la mesure ou sa vie n’a
pas d’importance par rapport au clan pris dans son ensemble.’

Ces pirates somaliens peuvent étre définis en deux catégories distinctes: les pira-
tes occasionnels et les pirates organisés. Leurs motivations ne sont pas exactement
les mémes. Les pirates occasionnels sont généralement des habitants proches des
cotes, totalement démunis et disposant d’un armement l1éger. Ils s’attaquent aux
bateaux de péche, aux voiliers ou aux yachts de passage au large des cotes soma-
liennes. L’objectif est de s’emparer des objets de valeur a bord de ces bateaux.

Quant & la deuxiéme catégorie appartenant a la piraterie organisée,'” elle utilise
le méme type d’embarcation que les premiers, mais dispose de matériels perfec-
tionnés et d’armements de guerre. Ils interviennent sur des navires de grandes ca-
pacités'! qu’ils détournent dans leurs zones ,,de résidence.” Trés souvent ces opéra-
tions de piraterie se déroulent trés loin de leurs cotes. L utilisation de bateaux mére
a été démontrée lors de ’arrestation par les forces navales d’Afalanta de groupes de
pirates présumés.

Les objectifs recherchés, dans cette situation, sont multiples. Dans un premier
temps, les pirates ont pour objectif le vol des marchandises du navire et des effets
personnels des équipages. Puis trés souvent, les équipages deviennent des otages et

8 Gros-Verheyde, Nicolas, Europolitique, Des pirates trés bien organisés, 28 mai 2009,
disponible sous: www.europolitique.info/dossiers/atalanta/des-pirates-tres-bien-organises-
artb237906-74.html (acces le 20 juillet 2010).

9 Id.

10 La plupart des pirates sont des gens de la mer comme des anciens pécheurs, voire
d’anciens garde-cOtes ou d’anciens militaires de I’armée somalienne (certains formés par
les programmes internationaux): Gros-Verheyde, Nicolas, Europolitique, Des pirates trés
bien organisés, 28 mai 2009, disponible sous: www.europolitique.info/dossiers/atalanta/
des-pirates-tres-bien-organises-artb237906-74.html (acces le 20 juillet 2010).

1 Le 15 novembre 2008, le supertanker saoudien Sirius Star, navire long de 330 métres
et d’une valeur de 150 millions de dollars américains dont la cargaison était estimée a 100
millions de dollars américains, a été arraisonné par des pirates somaliens et conduit dans la
zone de Harardhere au Puntland (Somalie). Le navire ainsi que son équipage ont été libérés
le 9 janvier 2009 contre la remise d’une forte rangon estimée a trois millions de dollars
américains: L’Express.fr, Les pirates réclament une rangon pour le Sirius Star, 19 novem-
bre 2008, disponible sous: www.lexpress.fr/actualite/monde/afrique/les-pirates-reclament-
une-rancon-pour-le-sirius-star_705878.html (acces le 20 juillet 2010) et Libération.fr, Le
Sirius Star relaché par les pirates somaliens, 9 janvier 2009, disponible sous: Www.
liberation.fr/monde/0101310730-le-sirius-star-relache-par-les-pirates-somaliens (acces le
20 juillet 2010).
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une rancgon est demandée aux armateurs des navires contre leur libération et la res-
titution du navire.

Ces opérations similaires a du grand banditisme nécessitent des complicités, une
organisation structurée et des chefs a leurs tétes. Ces chefs ou commanditaires sont
les tétes pensantes de la piraterie; ils ne participent pas aux opérations maritimes en
mer, mais sont les logisticiens de ces opérations. En général, ils dirigent le réseau
local ,,maficux* et livrent les armes aux pirates (souvent contre paiement), qui ont
connaissance des zones de navigation des navires convoités, qui procedent aux né-
gociations avec les armateurs pour la remise des rangons réclamées pour la libéra-
tion des navires et des équipages retenus en otages et enfin, qui se chargent des
opérations de blanchiment des fonds recus des rangons. Nous sommes alors en pré-
sence d’actes appartenant a la criminalité organisée.

C. Le circuit ou ’utilisation des sommes ranconnées
payées aux pirates somaliens

Ces activités criminelles trés lucratives peuvent rapporter aux pirates, des som-
mes trés importantes. Selon des estimations, seulement durant 1’année 2008 entre
18 et 30 millions dollars américains de rancons étaient payée aux pirates soma-
liens.'> A chaque intervenant (pirates, commanditaires, intermédiaires pour les né-
gociations, informateurs dans les différents ports internationaux) est attribuée une
partie des rangons pergues. Ces sommes entrent dans le circuit financier internatio-
nal (blanchiment d’argent) par I’intermédiaire de différents systémes plus ou moins
légaux et plus ou moins surveillés. Parmi ces systémes, il existe ceux des hawalas
et ceux des transferts ou des dépots de fortes sommes liquides vers les Etats peu
regardant quant a I’origine des fonds.

1. Le systéme des hawalas

Le hawala est un systéme de transfert de fonds qui existait déja au 12éme siécle
connu sous différentes appellations: le fei ch’ien en Chine, le palada aux Philippi-
nes, le hundi en Inde ou au Pakistan, le Aui kuan a Hongkong et le phei kwan en
Thailande. En comparant le mécanisme de fonctionnement d’une lettre de change,
le constat est fait que le systéme des hawalas y apparait identique. Il est utilisé

12 Middleton, Roger, Piracy in Somalia, Threatening Global Trade, Feeding Local War,
Chatham House, Africa Programme, Briefing Paper, London, octobre 2008, p. 5, disponi-
ble sous: www.chathamhouse.org.uk/files/12203 1008piracysomalia.pdf (acces 20 juillet
2010). 11 est assez difficile de connaitre le montant exact des rangons versées. Ne sont gé-
néralement recensés que les actes de piraterie commis sur des gros navires. Certains arma-
teurs des navires préférant la discrétion, paient les rancons exigées sans donner d’informa-
tions a ce sujet.
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principalement dans les pays en développement et n’est pas soumis aux mesures
drastiques des institutions financiéres classiques. Les formalités de création pour un
hawala sont trés réduites."

Les Somaliens utilisent trés massivement ce systéme de transfert de fonds. Les
fonds injectés par ce biais sont estimés a 40 % du revenu des ménages somaliens. Il
permet aux familles peu aisées, vivant avec moins d’un dollar américain par jour,
de recevoir des devises étrangéres et, d’acheter la nourriture de base. Sans ces
transferts d’argent, la Somalie connaitrait une crise humanitaire beaucoup plus
grave que celle qu’elle connait aujourd’hui.'*

En 2006, I’estimation des montants transférés par les hawalas était de 65 a 92
millions de dollars américains par mois, par la communauté somalienne présente en
Somalie, en Ethiopie et au Kenya. Aujourd’hui, I’augmentation des actes de pirate-
rie, coincide avec les transferts des fonds, dans le sens d’envoi opposé qui ont aussi
explosé a leur tour."

Les capitaux qui transitent par ces canaux font bien sir 1’objet d’une surveil-
lance. La Banque Centrale de Djibouti'® est chargée de veiller sur les activités des
établissements bancaires et financiers — les hawalas sont assimilables a des établis-
sements financiers'” — dans le cadre des dispositions 1égales en vigueur. Elle dresse
une liste desdits établissements autorisé€s a exercer des activités sur le territoire na-
tional.

La Banque Centrale de Djibouti délivre les agréments a ’installation d’un éta-
blissement de crédits ou financiers et elle est chargée de contréler périodiquement
leurs états financiers. Ces contréles peuvent étre effectués sur place ou sur piéces,
inopinés ou apres notification. En cas de survenance d’une faute, sans préjudice des
poursuites pénales éventuelles, la Banque Centrale de Djibouti peut retirer
I’agrément.

Malgré le contréle concret que les autorités de Djibouti exercent sur les hawalas,
ce systeme de transfert déplagant de grandes quantités de devises étrangéres peut

13 Houssein Ismail Mahamoud, Dossier hawala, L’éveil économique, bimestriel d’infor-
mation économique de Djibouti, avril/mai 2009, disponible sous: www.leveil-economique.
com (acces le 20 juillet 2010).

14 1d.

5 1d.

16 Ces statuts sont fixés par la loi n® 92/AN/00/4éme Loi du 10 juillet 2000. Tous les
textes juridiques (Lois, Décrets et Arrétés) cités en références sont consultables sur le site
de la Présidence de la République de Djibouti: www.presidence.dj, rubrique: ,,Journal Of-
ficiel (acces le 20 juillet 2010).

17" Art. 8 de la loi n° 93/AN/00/4¢me Loi du 10 juillet 2000 dispose: ,,Sont considérés
comme moyens de paiement tous les instruments qui, quel que soit le support ou le procé-
dé technique utilisé, permettent a toute personne de recevoir ou de transférer des fonds®.
Les hawalas entrent dans cette catégorie ainsi définie.
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échapper a cette surveillance. En effet, les bureaux des hawalas peuvent évoluer
trés simplement en dehors du cadre 1égal et étre cachés derriéres les fagades de ma-
gasins de détails ou mémes derricres des institutions religieuses. Leur opacité prive
parfois les Etats en question, de la possibilité de percevoir des impéts et facilite la
fuite des capitaux. Mais, contraindre a plus de réglementation les hawalas aurait
pour effet négatif de les pousser a exister dans la clandestinité pour échapper a
I’administration fiscale et, augmenterait a terme, le risque de voir ces fonds finan-
cer d’autres activités criminelles.'® La Banque Centrale de Djibouti a donc opté
pour une attitude de prudence a leur égard car elle les surveille sans pour autant
leur imposer une réglementation trop contraignante.

2. Les ,,paradis fiscaux*

De I’avis général, des rangons trés importantes sont payées aux pirates soma-
liens.' Aussi, rechercher et poursuivre les circuits financiers des ces fonds pergus
par les pirates n’est pas évident. La situation est aggravée si ces fonds sont déposés
dans les ,,paradis fiscaux*, comme I’Andorre ou le Liechtenstein.?’

La Somalie étant qualifiée de failed state, il est peu probable que le Gouverne-
ment Somalien Fédéral de Transition puisse passer des accords bilatéraux en vue de
I’échange d’information sur les comptes bancaires des ressortissants somaliens
dans ces pays. En plus, en raison du secret bancaire, ces ,,paradis fiscaux“ ou plus
exactement ,,paradis judiciaire®, ne coopérent que trés peu aux enquétes des juges
étrangers, ce qui favorise 1’opacité des circuits financiers utilisés par les sociétés
somaliennes qui y sont implantées.

Une plus grande coopération avec 1’Office Européen de Lutte Anti-Fraude
(OLAF)?! ainsi qu’avec Interpol® et le Groupe d’action financiére (GAFI)? est

18 Houssein Ismail Mahamoud, Dossier hawala, L’éveil économique, avril/mai 2009,
disponible sous: www .leveil-economique.com (acces le 20 juillet 2010).

19 Voir supra note 12.

20 Dans son rapport publié en 2000 1’Organisation de Coopération et de Développement
(OCDE) a identifié un certain nombre de juridictions comme paradis fiscaux: OCDE, Liste
des paradis fiscaux non coopératifs, disponible sous: www.oecd.org/document/57/0,3343,fr
2649 33745 31236089 1 1 1 1,00&&en-USS 01DBC.html (accés le 20 juillet 2010).

21 Pour plus d’information sur 1’Office Européen de Lutte Anti-Fraude (OLAF) voir
http://ec.europa.ev/anti_fraud/index_fr.html (acces le 20 juillet 2010).

22 LeMonde.fr, Interpol favorable au renforcement de ’arsenal législatif contre la pira-
terie maritime, 29 mai 2009, disponible sous: www.lemonde.fr/international/article/2009/05/
29/interpol-favorable-au-renforcement-de-1-arsenal-legislatif-contre-la-piraterie-maritime
1199600_3210.html (acces le 20 juillet 2010) citant le secrétaire général d’Interpol, Ronald
Noble: ,,Ces pirates criminels s’organisent de maniére a cibler leurs victimes, a les prendre
en otages et pratiquent 1’extorsion de fonds. Nous devons donc suivre la piste de ces fonds
pour frapper les intéréts économiques de ce genre de criminalité organisée.*
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donc nécessaire. Elle a pour but de rechercher et de poursuivre les circuits finan-
ciers des fonds pergus par les pirates somaliens. C’est une synergie de tous les ac-
teurs qui permettra de retrouver le chemin emprunté par 1’argent des rangons et
d’appréhender les ,,commanditaires” des actes de piraterie maritime et de vol a
main armée au large des cotes somaliennes.

D. Les Résolutions des Nations Unies relatives a la piraterie
maritime au large des cotes somaliennes

Face a la recrudescence des actes de piraterie maritime et des vols @ main armée
commis contre des navires au large des cotes Somaliennes, qui font peser sur I’aide
humanitaire pour la Somalie, sur la sécurité des routes maritimes commerciales et
sur la navigation internationale, le Conseil de Sécurité saisi, a adopté plusieurs ré-
solutions que 1’on peut considérer comme historique.

1. La Résolution 1816 du 2 juin 2008

En juin 2008, le Conseil de Sécurité a adopté en vertu du Chapitre VII** de la
Charte des Nations Unies la Résolution 1816.% Cette Résolution autorise, avec le
consentement du Gouvernement Somalien Fédéral de Transition, les Etats dont les
navires de guerre et les aéronefs militaires opérent en haute mer et au large des
cdtes somaliennes a entrer dans les eaux territoriales de la Somalie afin de réprimer
les actes de piraterie et les vols & main armée en mer et d’utiliser, dans les eaux
territoriales de la Somalie, tous moyens nécessaires pour réprimer les actes de pira-
terie et les vols a main armée. Cette autorisation était limitée a une période de six
mois & compter de I’adoption de la Résolution.?

Cette Résolution n’est applicable que dans le seul cadre de la Somalie. Le
Conseil de Sécurité prend la précaution de préciser ,,qu’elle ne peut étre regardée
comme établissant un droit international coutumier.*?” A bien des égards, elle crée

2 Le Groupe d’action financiére (GAFI) était créé en 1989 lors du sommet du G-7
contre la lutte contre le blanchiment de capitaux et le financement du terrorisme. Cet orga-
nisme vise a créer des normes non impératives, qui sont en quelque sorte des lignes de
conduite que les gouvernements doivent suivre afin de promouvoir la lutte contre le blan-
chiment de capitaux. Il s’agit de normes regroupées sous la forme de recommandations.
Pour de plus amples informations sur le GAFI voir www.fatf-gafi.org (acces le 20 juillet
2010).

24 Le Chapitre VII de la Charte des Nations Unies traite des actions en cas de menace
contre la paix, de rupture de la paix et d’acte d’agression.

25 Résolution 1816 du Conseil de Sécurité, U.N. Doc. S/RES/1816 (2 juin 2008).
26 [d. paragraphe 7(a) et (b).
27 d. paragraphe 9.
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une jurisprudence, qui se renouvellera, a ne point douter, dans le futur a d’autres
Etats dans une situation similaire. C’est la ,,boite de Pandore® qui est ouverte.

La piraterie est définie selon 1’article 101 de la Convention des Nations Unies sur
le droit de la mer pour les actes perpétrés en haute mer ainsi que dans la zone éco-
nomique exclusive. Selon la premiere phrase de I’article 105 de la Convention des
Nations Unies sur le droit de la mer ,,[t]out Etat peut, en haute mer ou en tout autre
lieu relevant de la juridiction d’aucun Etat, saisir un navire ou un aéronef pirate, ou
un navire ou aéronef capturé a la suite d’un acte de piraterie et aux mains de pira-
tes, et appréhender les personnes et saisir les biens se trouvant a bord.“ Il existe
donc une compétence universelle de police a ’encontre des actes de piraterie com-
mis en haute mer.

Vis-a-vis des actes perpétrés dans les eaux territoriales, par contre, une telle
compétence policiere universelle n’existe pas; assurer la sécurité dans cette zone
reléve plutdt de la compétence de I’Etat concerné a exercer sa souveraineté territo-
riale. Or, la Résolution 1816 ainsi que la Résolution 1846 dérogent & ce principe
en autorisant tous les Etats a entrer dans les eaux territoriales somaliennes et d’y
faire usage de tous les moyens nécessaires (y compris celle de la force) pour répri-
mer les actes de piraterie et les vols a main armée. Pour atténuer cette ,,atteinte” a
la souveraineté de la Somalie, le Conseil de Sécurité a disposé que le consentement
préalable de la Somalie a une telle opération est nécessaire.

2. La Résolution 1846 du 2 décembre 2008

Avec la Résolution 1846 du 2 juin 2008 du Conseil de Sécurité, 1’autorisation
d’entrer dans les eaux territoriales de la Somalie et de prendre tous moyens néces-
saires pour réprimer les actes de piraterie et les vols a main armée était renouvelée
pour une période de 12 mois.”’

Par contraste a la Résolution 1816 faisant référence seulement a la Convention
des Nations Unies sur le droit de la mer comme cadre juridique relatif a la lutte
contre la piraterie, la Résolution 1846 rappelle I’importance de la Convention de
1988 pour la répression d’actes illicites contre la sécurité de la navigation maritime.
Le Conseil de Sécurité demande aux Etats parties a ladite Convention, .4 s’ac-
quitter pleinement des obligations que celle-ci leur impose et a coopérer avec le
Secrétaire Général et I’OMI en vue de se donner les moyens judiciaires de pour-
suivre les personnes soupgonnées d’actes de piraterie et de vol & main armée com-

mis au large des cotes somaliennes*.’!

28 Voir infra 1.D.2.

29 Résolution 1846 du Conseil de Sécurité, U.N. Doc. S/RES/1846 (2 décembre 2008),
paragraphes 10(a) et (b).

30 La République du Djibouti est partie a cette Convention: voir supra note 160.

31 Résolution 1846 du Conseil de Sécurité, paragraphe 15.
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11 faut noter que le Conseil de Sécurité soulignait dans la Résolution 1846, que la
paix et la stabilité en Somalie, le renforcement des institutions publiques, le déve-
loppement économique et social et le respect des droits de I’homme et de ’¢tat de
droit sont nécessaires pour créer les conditions d’une éradication totale de la pirate-
rie et des vols & main armée au large des cotes somaliennes.*

3. La Résolution 1851 du 16 décembre 2008

Avec la Résolution 1851 du 16 décembre 2008 le Conseil de Sécurité a décidé
que ,,pour une période de douze mois a compter de 1’adoption de la Résolution
1846 (2008), les Etats et les organisations régionales qui coopérent 4 la lutte contre
la piraterie et les vols a main armée au large des cotes somaliennes et concernant
lesquels le Gouvernement Somalien Fédéral de Transition aura donné notification
au Secrétaire général sont autorisés a prendre toutes mesures nécessaires et appro-
priées en Somalie aux fins de réprimer ces actes de piraterie et vols a main armée
en mer, conformément a la demande du Gouvernement Somalien Fédéral de Tran-
sition, étant toutefois entendu que toutes les mesures prises en application du pré-
sent paragraphe devront étre conformes aux normes applicables du droit internatio-
nal humanitaire et du droit international des droits de I’homme.“** Dés lors, des
mesures anti-pirates par des Etats tiers sont non seulement autorisées dans les eaux
territoriales de la Somalie mais également sur son territoire.

Dans la Résolution 1851, le Conseil de Sécurité des Nations Unies rappelle que
le manque de moyens, I’absence de 1égislation interne et les incertitudes au sujet du
sort a réserver aux pirates apres leur capture, ne peut justifier leur mise en liberté
sans les avoir traduits en justice. Le Conseil de Sécurité demande donc aux Etats
parties, de se conformer aux termes de la Convention pour la répression d’actes
illicites contre la sécurité de la navigation maritime.*

Le Conseil de Sécurité invite aussi tous les Etats et organisations régionales, a
conclure des accords avec les pays disposés a prendre livraison des pirates (comme
le Kenya) pour embarquer des agents des services de lutte contre la criminalité de
ces pays (shipriders), en particulier au sein de la région, en vue de faciliter la
conduite des enquétes et des poursuites a I’encontre des personnes détenues dans le
cadre des opérations anti-pirates.>® C’est non-seulement la Résolution 1851 du
Conseil de Sécurité qui prévoit la possibilité d’embarquer a bord des navires de lutte

32 Préambule de la Résolution 1846 du Conseil de Sécurité.

33 Résolution 1851 du Conseil de Sécurité, U.N. Doc. S/RES/1851 (16 décembre 2008).
34 Id. paragraphe 6.

35 Préambule de la Résolution 1851 du Conseil de Sécurité.

36 Résolution 1851 du Conseil de Sécurité, paragraphe 3.
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contre la piraterie des officiers des pays de la région, mais aussi le Code de
Conduite de Djibouti, dont la République de Djibouti est signataire.*’

L’Etat somalien étant défaillant, la communauté internationale se substitue & ce-
lui-ci en vue de rétablir la liberté maritime menacée par tous les moyens. Pour ré-
pondre aux enjeux majeurs posés par la piraterie, des solutions policiéres répressi-
ves ne constituent qu’un moyen. Une réponse au niveau judiciaire est autant néces-
saire que des efforts au niveau de la diplomatie et de la coopération internationale
pour une ,éradication totale de la piraterie et des vols & main armée au large des
cotes somaliennes.“>® Pour une meilleure compréhension du role que Djibouti peut
y jouer, une connaissance de ses institutions et de son systéme juridique (II.), de ses
structures étatiques chargées du transport maritime et de sa législation en matiére
de piraterie (II1.) ainsi que de ses obligations internationales (IV.) sont nécessaires.

II. Les institutions et le systéme juridique
de la République de Djibouti

A. La Constitution
1. La promulgation de la Constitution

A P’accession a I’indépendance nationale, le 27 juin 1977, le régime juridique de
la République de Djibouti était régi par quatre textes de loi et par un acte réglemen-
taire.>® Djibouti a adopté un régime présidentiel basé sur le systéme du monopar-
tisme.* Le 4 septembre 1992, la République de Djibouti a adopté par voie référen-
daire une Constitution.*' Cette loi fondamentale a été promulguée le 15 septembre
1992 pour s’engager dans un processus de démocratisation des institutions et de la

37 Art. 7 du Code de Conduite de Djibouti.
38 Préambule de la Résolution 1846 du Conseil de Sécurité.

3 La loi n° LR/77-001 du 27 juin 1977 dite loi constitutionnelle n° 1 et loi n°® LR/77-
002 du 27 juin 1977 dite loi constitutionnelle n° 2, la loi organique n°® 1/AN/81 du 10 fé-
vrier 1981 en application des lois constitutionnelles n° 1 et 2, la loi de mobilisation natio-
nale n° 199/AN/81 du 24 octobre 1981 qui consacre officiellement le systeme de parti uni-
que et ’ordonnance n° 77-008 exécutée comme loi d’Etat en date du 30 juin 1977 relative
a la nécessité d’assurer la continuit¢ du fonctionnement de la République jusqu’a
I’instauration de 1I’ensemble des institutions républicaines.

40 Le premier Président de la République de Djibouti fut Monsieur Hassan Gouled Ap-
tidon, de 1977 a 1999. 11 décéda le 21 novembre 2006 a 1’age officiel de 90 ans.

41 Avant 1992, c’est la loi organique n® 1/AN/81 du 10 février 1981 qui disposait a
I’article ler que ,,.La Constitution de Djibouti est formée des lois Constitutionnelles n® 77-
001 et n°® 77-002 du 27 juin 1977 et les lois organiques prises pour leur application®. La
République de Djibouti s’est dotée d’une véritable Constitution uniquement a la suite du
vote référendaire du 4 septembre 1992.
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vie politique.** Le multipartisme était limité pour une période transitoire de dix
années a quatre partis politiques. C’est en 2002 que le multipartisme intégral entrait
en vigueur passant ainsi d’un systéme monopartisme et d’institutions centralisées
au pluralisme politique et a la décentralisation des pouvoirs aux régions.

2. Les principes fondamentaux de la Constitution

La nouvelle Constitution est fondée sur les principes de 1’Etat de droit et de la
démocratie pluraliste® et sa devise est ,,Unité-Egalité-Paix“.** L’Etat de Djibouti
est fondée sur le principe fondamental de la séparation des pouvoirs.*® Les langues
officielles de la République sont 1’arabe et le francais.*® L’Islam est la religion
d’Etat. En effet, la République de Djibouti proclame en Préambule de sa Constitu-
tion, son attachement a la religion musulmane. Pourtant, Djibouti n’est pas une
République islamique car la Sharia n’est pas en vigueur mais 1’Islam occupe une
place prépondérante.*’

La Constitution assure également les droits et libertés fondamentales de la per-
sonne. L’attachement a ces principes intangibles de la personne humaine et de la
démocratie, tels qu’ils sont définis par la Déclaration Universelle des Droits de
I’Homme et par la Charte Africaine des Droits de ’'Homme et des Peuples est
d’une part, inscrit en Préambule de la Constitution et d’autre part, la Constitution
Djiboutienne consacre les articles 10 a 20 aux droits et aux libertés fondamentales
de la personne humaine.

42 Ce processus résultait du sommet de La Baule de 1990 des pays africains francophones.
Ce sommet conditionnait 1’aide au développement de la France vis-a-vis des pays africains
a la démocratisation: Sommet Afrique-France, Prime a la démocratisation? 16¢me sommet,
La Baule, 1990, disponible sous: www.diplomatie.gouv.fr/fr/pays-zones-geo 833/afrique
1063/sommets-afrique-france 326/prime-democratisation-16eme-sommet-baule-

1990 1578.html (acces le 20 juillet 2010).

43 Préambule de la Constitution.

4 Art. 1 de la Constitution.

4 Art. 7 de la Constitution.

46 Art. 1 de la Constitution.

47 Ce propos doit toutefois étre nuancé car les dispositions relatives au Code Civil ou au
statut personnel et au droit de la famille sont prévues par la loi n° 152/AN/02/4éme Loi du
31 janvier 2002 dite Code de la Famille. Ce Code a été adopté dans le strict respect des
préceptes de I'Islam. Le 21 avril 2010, une révision constitutionnelle était promulguée.
L’article ler dispose que ,le premier alinéa du Préambule ,I’Islam est la Religion de
I’Etat est déplacé vers I’article premier.“ Voir loi constitutionnelle n® 92/AN/10/6éme Loi
portant révision de la Constitution du 21 avril 2010.
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3. La séparation des pouvoirs
a) Le pouvoir exécutif

Le pouvoir exécutif est assuré par le Président de la République qui est égale-
ment le Chef de I’Etat et le Chef du Gouvernement.* Le Président de la Républi-
que est ¢lu au suffrage universel direct et au scrutin majoritaire & deux tours pour
un mandat de six ans renouvelable une fois.* Il détermine et conduit la politique de
la nation et dispose du pouvoir réglementaire.>

Dans I’exercice de ses fonctions, il est assist¢ par un Gouvernement, qui est
chargé en outre de conseiller le Président de la République. Il leur fixe leurs attri-
butions et met fin a leurs fonctions. Les membres du Gouvernement sont responsa-
bles devant le Président de la République.®!

Le Gouvernement et a fortiori le Chef du Gouvernement n’est pas responsable
de son programme devant 1’Assemblée Nationale, c’est-a-dire que le Gouverne-
ment ne peut-&tre soumis a un vote de défiance. Inversement, le Président de la
République ne dispose pas du pouvoir de dissolution de I’ Assemblée Nationale.

b) Le pouvoir législatif

Le Parlement est constitué par une assemblée unique (monocamérale) composé
de députés.” Les députés sont au nombre de 65. Ils sont élus suffrage universel
direct et au scrutin de liste majoritaire a un tour, sans panachage ni vote préférentiel
pour un mandat de cing ans. IIs sont rééligibles sans limitation du nombre de man-
dats. Sont éligibles tous les citoyens djiboutiens, des deux sexes, jouissant de leurs
droits civils et politiques et 4gés de vingt trois ans au moins.>® La loi relative aux
¢lections prévoit comme condition d’éligibilité que 1’on ne doit pas disposer d’une

48 Art. 21 et 22 de la Constitution.

49 Art. 23 de la Constitution. Depuis le 21 avril 2010, la loi constitutionnelle n® 92/AN/
10/6¢me Loi portant révision de la Constitution a modifié en son article 4, les articles 23 et
24 de la Constitution promulguée, le 15 septembre 1992 par: ,,Tout candidat aux fonctions
de Président de la République doit (...) étre 4gé de quarante ans au moins et de soixante
quinze ans au plus (...)“ et ,,Le Président de la République est €lu pour cing ans (...). Il est
rééligible dans les conditions fixées a I’article 23.

50 Art. 30 de la Constitution.

SUArt. 41 de la Constitution.

52 Art. 45 de la Constitution. Idem notes 47 et 49, la loi constitutionnelle n°® 92/AN/
10/6eme Loi portant révision de la Constitution a introduit la création d’un Sénat a 1’article
15, qui sera institué lorsque toutes les conditions nécessaires a sa création seront réunies.
Les dispositions, 1’organisation et le fonctionnement du Sénat seront fixés par une loi or-
ganique.

33 Art. 46 de la Constitution.
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autre nationalité, mais surtout que le territoire de la République de Djibouti est di-
visé en circonscriptions électorales.>

L’ Assemblé Nationale détient le pouvoir législatif.>> Les matiéres autres que cel-
les qui sont du domaine de la loi en vertu de la Constitution, ressortissent au pou-
voir réglementaire.’® L’initiative des lois appartient concurremment au Président de
la République et aux membres de I’ Assemblée Nationale.”’

¢) Le pouvoir judiciaire

Le pouvoir judiciaire est indépendant du pouvoir législatif et du pouvoir exécutif.
Il s’exerce par la Cour Supréme et les autres cours et tribunaux.’®

Le juge n’obéit qu’a la loi et la Constitution consacre 1’inamovibilité des magis-
trats du siége et garantit sa protection contre toute forme de pression de nature a
nuire a son libre-arbitre.’® Le Président de la République est le garant de 1’indépen-
dance de la Magistrature. Pour cela, il est assisté par le Conseil Supérieur de la
Magistrature qu’il préside.®

La Constitution garantit que nul ne peut étre arbitrairement détenu.®! Le pouvoir
judiciaire, gardien de la liberté individuelle, assure le respect de ce principe.

B. L’organisation judiciaire en République de Djibouti
1. Les réformes du systéme judiciaire

Les Etats Généraux de la Justice, tenus en septembre 2000, avaient posé un sé-
vere diagnostic du systéme judiciaire de Djibouti. En constatant 1’état de dénue-
ment de I’appareil judiciaire, de ses lacunes, de ses difficultés récurrentes, les Etats
Généraux de la Justice avaient émis des recommandations en vue de résoudre tous
ces dysfonctionnements recensés qui font obstacle a I’appareil judiciaire et en par-
ticulier, a I’Etat de droit.

Ainsi, une série de réformes ont été réalisées, d’autres sont encore en cours. Elles
ont notamment permis de porter des efforts sur le recrutement conséquent de per-

3 Loi Organique n° 1/AN/92 relative aux élections du 29 octobre 1992.
55 Art. 56 de la Constitution.

56 Art. 58 de la Constitution.

57 Art. 59 de la Constitution.

58 Art. 71 et 72 de la Constitution.

59 Art. 72 de la Constitution.

60 Art. 73 de la Constitution.

61 Art. 74 de la Constitution.
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sonnel auprés des juridictions (magistrats et greffiers surtout) entre 2001 et 2009
pour faire face a la constante augmentation des quantums des dossiers dont elles
sont saisies. En outre, la loi relative a la Magistrature de février 2001%? a permis la
création d’un véritable statut pour ce corps; auparavant, un chapitre spécifique du
Code de la Fonction Publique intégrait le corps des magistrats. Ce statut met en
ceuvre concrétement les garanties affirmées par la Constitution et, les perspectives
de carriere des magistrats indispensables au maintien de leur indépendance. Une
autre réforme portait sur le Conseil Supérieur de la Magistrature.%> La rénovation
compléte du Palais de Justice avec la création d’une nouvelle salle d’audience pour
la Cour d’Appel (portant ainsi le nombre de salle a trois) constitue une autre me-
sure de réforme. La livraison du nouveau batiment a été effective en novembre
2006. Finalement, un statut a était adopté pour les surveillants pénitentiaires.** Par
ailleurs, d’autres réformes sont en cours et des travaux de réflexions par différentes
commissions nationales sont en place dans ce cadre, et devraient aboutir au cours
des années 2010 et 2011.

2. Les juridictions

L’organisation du droit et celles des juridictions de la République de Djibouti se
subdivisent en quatre sous-ordres juridiques.

a) La justice coutumiére formelle

Le droit coutumier traite essentiellement des litiges mineurs en maticre civile.
Ces juridictions coutumiéres qui sont implantées dans les chefs lieux des différen-
tes Régions du pays et dans les cinq arrondissements de la capitale sont présidées
par les présidents des collectivités territoriales (les Communes). Elles sont compé-
tentes pour connaitre des litiges relatifs aux habitations construites en planches et
dont la valeur n’excéde pas 500 000 Francs Djibouti (environ 2 000 Euros).

Leur importance tend depuis ces derniéres années a décroitre en raison de plu-
sieurs facteurs, notamment 1’aménagement du territoire, la modernisation des in-
frastructures du pays et I’unification du droit. Cette coutume est alors, de plus en
plus mise en ceuvre par des personnalités revétues d’une autorité spirituelle.

92 Loi organique n°® 9/AN/01/4éme Loi du 18 février 2001 relative a la Magistrature;
voir aussi ses décrets d’application: décrets n° 2002-0062/PR/MJAPM et n° 2002-0064/
PR/MJAPM respectivement des 2 et 4 mai 2002 concernent les modalités d’échelons et
d’avancements de cette catégorie publique ainsi que les avantages et indemnités auxquels
ils ont droit.

63 Loi organique n° 10/AN/01/4éme Loi du 18 février 2001 portant modification de la
loi organique n° 3/AN/93/3¢me Loi du 7 avril 1993 relative a 1’organisation et au fonc-
tionnement du Conseil Supérieur de la Magistrature.

%4 Loin® 35/AN/09/6¢éme Loi du 21 février 2009.
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b) La justice coutumiere informelle

Le reglement des litiges en matiere pénale et civile est trés souvent encore de nos
jours soumis a la décision des okals.®® Ces personnes sont habituellement les chefs
de la composante ethnique (clan ou sous clan) a laquelle appartiennent les parties
en présence au litige ou il s’agit parfois de chefs de quartiers. Ces ,,sages* des clans
tribaux réglent les litiges en recourant a la conciliation mais ils sont incompétents
en matiére criminelle.

Cette procédure est non écrite. Toutefois, une plainte devant le Procureur de la
République, est toujours possible, et pourra étre classée sans suite car il tiendra
compte, le plus souvent de la conciliation pastorale intervenue. Ces conseils des
sages concourent au maintien de la paix civile et de 1’ordre public.

¢) Lajustice de la Sharia

L’application de la loi islamique est la justice de la Sharia. Jadis, cette justice
était rendue par les Tribunaux de la Sharia constitués dans chaque arrondissement
de la ville de Djibouti et des chefs licux des Districts.®® Avec loi du 25 juin 2006,%
ces Tribunaux de la Sharia ainsi institués étaient supprimés et remplacés par le Tri-
bunal de Statut Personnel de Premiére Instance avec siége a Djibouti-ville et dont
le ressort s’étend a I’ensemble du territoire national. Le Tribunal de la Sharia Cen-
tral de Djibouti est remplacé par la Chambre d’Appel de Statut Personnel qui est
créée au sein de la Cour d’ Appel de Djibouti.

Le Tribunal de Statut Personnel de Premiére Instance est compétent pour statuer
sur tous les litiges relatifs au mariage, a la filiation, au divorce, a la garde des en-
fants, a la pension alimentaire ainsi qu’a toutes les autres affaires relatives au statut
personnel. Il est également compétent pour le partage, la liquidation, les dettes et
les litiges en droit des successions, ainsi que les litiges portant sur les Mosquées,
les biens wakfs,”® les dons, les testaments, les incapacités mentales, les disparus, les
internés et la tutelle. Enfin, le Statut de Statut Personnel de Premiére Instance est
compétent pour juger les affaires relatives aux dettes, aux loyers et les affaires civi-
les et commerciales lorsqu’elles sont relatives aux dites compétences et qu’elles ne
dépassent pas le montant de 5 000 000 Francs Djibouti (environ 20 000 Euros).

5 Cette appellation d’okals est traditionnellement donnée aux sages de la Région sud de
Djibouti (Dikhil); les termes de sages ou de cheick en arabe sont synonymes.

% Les lois portant décentralisation et statuts des Régions n° 174/AN/02/4¢me Loi du
7 juillet 2002 et n° 139/AN/06/5¢me Loi du 4 février 2006 ainsi que la loi n°® 122/AN/
05/5¢me Loi du ler novembre 2005 portant sur le statut de la ville de Djibouti ont suppri-
mé et remplacé le découpage des collectivités territoriales communément appelées Dis-
tricts par le découpage en Région.

¢7 Loi n® 8/AN/03/5¢éme Loi du 25 juin 2006.

%8 1 s’agit des biens religicux dans I’Islam.
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La Chambre d’Appel du Statut Personnel statue quant a elle, en formation collé-
giale de trois magistrats du siége et les décisions sont prises a la majorité. Les arréts
de la Chambre d’Appel du Statut Personnel sont susceptibles de recours devant la
Cour Supréme.

Le Ministere Public est représenté prés les juridictions de Statut Personnel et il
peut agir comme partie principale ou jointe. Les magistrats du Parquet et du Par-
quet Général prennent toutes réquisitions qu’ils jugent utiles a la promotion du
droit et a I’équité. Leur présence est obligatoire en matiére d’état des personnes et
lorsque 1’ordre public est en jeu.

d) La justice ,,moderne*

Le droit moderne est constitué par I’ensemble des textes 1égislatifs, réglementai-
res et des instruments internationaux signés et ratifiés par la République de Djibou-
ti. La justice ,,moderne* a été réorganisée en profondeur. Avant 1994, les instances
judiciaires de Djibouti étaient réparties en deux juridictions distinctes: la Cour Ju-
diciaire de Djibouti qui constituait le ler degré de juridiction et la Cour Supréme.
Puis, la loi n® 52/AN/94 du 10 octobre 1994 créait le Tribunal de Premiére Instance
et la Cour d’Appel de Djibouti, scindant ainsi la Cour Judiciaire en deux juridic-
tions distinctes.®’

La Cour Supréme de Djibouti, qui est constituée d’une seule formation de juge
comprenant un président et cinq conseillers, n’a pas été touchée par la réorganisa-
tion entreprise. Son organisation et son fonctionnement restent régis par la loi du 10
avril 1979 et les ordonnances qui ont suivi jusqu’en 1984. Cependant, une réforme
importante de la Cour Supréme est en cours actuellement. Aprés la réforme, elle
aura seulement un rdle de cassation et ne serait plus juge en droit et en fait. Cette
mesure nécessaire résulte d’un manque crucial de magistrats.

Le Tribunal de Premiére Instance et la Cour d’Appel de Djibouti connaissent ex-
clusivement (sauf exception, a titre d’exemple, des causes relatives au statut per-
sonnel) de toutes les affaires civiles, commerciales, pénales et sociales. Pour ce
faire, elles sont constituées de chambres spécialisées.

La Cour d’Appel comprend les mémes chambres spécialisées plus une chambre
d’accusation chargée du contréle des juges d’instruction et des appels relatifs aux
ordonnances statuant sur la détention provisoire. La Cour Criminelle, juridiction
non permanente de la Cour d’Appel, est compétente pour juger les crimes. Elle est
constituée a I’occasion de deux sessions annuelles.

9 Le décret n° 95-0027/PR/MJ du 14 février 1995 vient préciser le fonctionnement des
nouvelles juridictions. Leurs organisations seront complétées par la loi n® 82/AN/95/3¢me
Loi du 28 mai 1995.
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Le Tribunal de Premiére Instance statue a juge unique. Les arréts de la Cour
d’Appel sont rendus collégialement par trois magistrats au moins. Le Ministere
Public est représenté au Tribunal de Premiére Instance et a la Cour d’Appel, res-
pectivement par le Procureur de la République et le Procureur Général de la Répu-
blique, le premier étant placé sous 1’autorité du dernier.

Enfin, la Cour Supréme est la Cour de Cassation non seulement a 1’égard des ju-
ridictions ,,modernes®, mais aussi de la juridiction coutumiére et sharienne.

3. Le Conseil Constitutionnel

Le Conseil Constitutionnel composé de six membres dont le mandat est non re-
nouvelable” est ’organe régulateur du fonctionnement des institutions et de 1’acti-
vité des pouvoirs publics. Il veille au respect des principes constitutionnels et
controle la constitutionnalité des lois. Le Conseil Constitutionnel garantit les droits
fondamentaux de la personne humaine et les libertés publiques.”' Ses décisions sont
revétues de 1’autorité de la chose jugée. Elles ne sont susceptibles d’aucun recours.
Elles s’imposent aux pouvoirs publics, a toute autorité administrative et juridic-
tionnelle ainsi qu’a toute personne physique ou morale.””

Les dispositions de la loi concernant les droits fondamentaux reconnus a toute
personne par la Constitution peuvent étre soumises au Conseil Constitutionnel par
voie d’exception a I’occasion d’une instance en cours devant une juridiction. La
juridiction saisie doit alors surseoir a statuer et transmettre 1’affaire a la Cour Su-
préme. La Cour Supréme dispose d’un délai d’un mois pour écarter 1’exception si
celle-ci n’est pas fondée sur un moyen sérieux ou, dans le cas contraire, renvoyer
I’affaire devant le Conseil Constitutionnel qui statue dans le délai d’un mois. Une
disposition jugée inconstitutionnelle sur le fondement de cet article cesse d’étre
applicable et ne peut plus étre appliquée aux procédures. Le fait que toute personne
puisse soulever 1’exception d’inconstitutionnalité devant toute juridiction constitue
une avancée importante en matiére de garantie des droits de I’homme.”

70 Art. 76 de la Constitution; la disposition régle également comment les membres sont
désignés.

71 Art. 75 de la Constitution.

72 Art. 81 de la Constitution.

73 Art. 80 de la Constitution.
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C. Droit pénal et procédure pénale
1. Influence de la France et refonte de la législation pénale en 1995

Ancienne colonie frangaise, la 1égislation pénale et 1’organisation judiciaire en
matiére pénale de la République de Djibouti s’inspirent du modele frangais. Jus-
qu’en 1995, c’est I’ancien Code d’Instruction Criminelle frangais de 1810 qui était
appliqué. Malgré de nombreuses modifications, il était devenu trés archaique et
devait impérativement étre ,,dépoussiéré™ pour tenir compte de la société djibou-
tienne du 20éme si¢cle. Au début des années 90, une refonte importante de la 1égi-
slation pénale ainsi que de la procédure pénale a été engagée. Le 16 avril 1995, un
nouveau Code Pénal’ ainsi qu’un nouveau Code de Procédure Pénale’ sont entrés
en vigueur. Face a I’augmentation de la criminalité transnationale, le droit pénal
interne doit constamment s’adapter pour en tenir compte et, apporter les réponses
répressives adéquates et opportunes.

2. Le Code Pénal
a) Les crimes et les sanctions

Le nouveau Code Pénal de Djibouti définit les crimes et les sanctions respecti-
ves. Le Code Pénal est divisé en cinq livres, le premier contenant des dispositions
générales, le second concerne les crimes et délits contre la slireté et I’autorité de
I’Etat, le troisiéme énonce les crimes et délits contre les personnes, le quatriéme est
relatif aux crimes et aux délits contre les biens et enfin, le dernier régle les contra-
ventions. Le Code Pénal ne contient pas de dispositions spécifiques sur la piraterie
(elles sont essentiellement contenues dans le Code Maritime).”® Les infractions se
retrouvant a Darticle 385 et suivants du Code Pénal,”’ traitent de la prise de
contrdle par violence d’un navire et peuvent ainsi couvrir les actes commis par les
pirates somaliens.

L’avancée la plus importante du nouveau Code Pénal a été la suppression de la
peine de mort.”® Bien que cette condamnation n’ait jamais été prononcée par une
juridiction nationale, elle demeurait toutefois inscrite dans notre droit pénal interne
issu du Code d’Instruction Criminelle frangais. Cette volonté de la République de

74 Loin® 59/AN/94 du 5 janvier 1995 dite Code Pénal.

75 Loi n°® 60/AN/94 du 5 janvier 1995 dite Code de Procédure Pénale.
76 Voir infra 111.B.1.a.

77 Voir infra 111.B.1.b.

78 La révision constitutionnelle intervenue le 21 avril 2010 sous la référence
n° 92/AN/10/6¢me Loi portant révision de la Constitution du 21 avril 2010, a renforcé cet
attachement en inscrivant a ’article 3 la modification de I’article 10 de la Constitution du
15 septembre 1992, par I’inscription, a I’alinéa 3 que “[n]ul ne peut étre condamné a la
peine de mort.”
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Djibouti de modernisation adaptée aux réalités et aux comportements de sa société,
se retrouve dans 1’échelle et le régime des peines applicables aux personnes physi-
ques, allant de la réclusion criminelle & perpétuité a la réclusion criminelle a temps
de cinq ans au moins et, pour les peines correctionnelles, du travail d’intérét géné-
ral a la peine d’emprisonnement de dix années au plus.

b) Champ d’application du droit pénal dans [’espace
et compétence de juridiction

Au niveau du champ d’application du droit pénal djiboutien dans 1’espace et de
la compétence des tribunaux pénaux djiboutiens de statuer sur une affaire pénale, il
faut distinguer deux situations: les infractions commises ou réputées commises sur
le territoire de la République et celles qui sont commises hors du territoire. C’est le
Chapitre III du Code Pénal qui consacre les modalités et les conditions
d’application de la loi pénale dans ces deux cas de figure, sous réserve des lois par-
ticuliéres et des traités internationaux.

En vertu du principe de territorialité, le territoire djiboutien comprend aussi les
espaces maritime et aérien.”® L’infraction est réputée commise sur le territoire de
Djibouti dés lors qu’un acte caractérisant un de ses éléments constitutifs a été ac-
compli sur ce territoire.3’ La compétence des juridictions du pays 1’emporte, dés
lors qu’une infraction est commise a bord d’un navire battant pavillon de Djibouti
ou & I’encontre de tels navires, en quelque lieu qu’ils se trouvent.®!

Les infractions pénales commises a 1’étranger par des Djiboutiens, tant en ma-
tiére de crime que de délit, emportent la compétence des juridictions nationales.®?
Elle est aussi applicable si I’infraction est réalisée par un étranger a 1’étranger, lors-
que la victime est djiboutienne.®® Dans ces deux cas, alors la poursuite ne peut étre
exercée, qu’a la requéte du Ministére Public, précédée d’une plainte des personnes
diiment autorisées a cet égard.* La loi djiboutienne s’applique a tout crime ou délit
qualifié comme atteinte a la stireté de I’Etat et a ses intéréts fondamentaux.®

Le droit djiboutien ne connait pas la compétence universelle de poursuivre les
auteurs de certains crimes, quel que soit le lieu ou le crime a été commis, et sans
égard a la nationalité¢ des auteurs ou des victimes. Djibouti ne dispose pas des
moyens humains, matériels et financiers nécessaires pour connaitre des instances

79 Art. 10 du Code Pénal.
80 Art. 11 du Code Pénal.
81 Art. 12 du Code Pénal.
82 Art. 15 du Code Pénal.
83 Art. 16 du Code Pénal.
84 Art. 17 du Code Pénal.
85 Art. 19 du Code Pénal.
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ouvertes sur le fondement de la compétence universelle. Par contre, le droit interne
autorise le renvoi des plaintes devant les tribunaux d’un autre pays sur la base de
conventions d’extraditions.

Les décisions rendues par les juridictions étrangéres, a 1’encontre de ressortis-
sants djiboutiens en matiere de crime et de délit, ont I’autorité de la chose jugée.
L’article 18 du Code Pénal prévoit qu’ ,,aucune poursuite ne peut étre exercée
contre une personne justifiant qu’elle a été jugée définitivement a 1’étranger pour
les mémes faits et, en cas de condamnation, que la peine a été subie ou prescrite.“

3. Le Code de Procédure Pénale

La procédure pénale comprend les régles et les formes qui doivent étre respec-
tées pour la recherche, la constatation et la poursuite des infractions relevées. Elle
détermine par ailleurs, I’autorité et les effets des décisions répressives rendues et
les voies de recours susceptibles d’étre exercées contre ces décisions. La procédure
pénale djiboutienne est consacrée dans le Code de Procédure Pénale de 1995.%

La procédure pénale djiboutienne est inquisitoire, secréte et écrite essentielle-
ment, mais intégre quelques particularités de la procédure accusatoire. Ainsi, les
parties, autre que le Ministére Public, peuvent introduire une instance devant le
juge d’instruction avec constitution de partie civile.%® L’action publique peut enfin
étre mise en mouvement par la poursuite d’une personne par voie de citation di-
recte devant le Tribunal Correctionnel ou de simple police.®’ Le procés est aussi
contradictoire, les parties, par écrit surtout, soulévent leurs moyens de défense; in
fine le juge tranchera. Le secret de I’instruction demeure le fondement juridique du
procés pénal, au nom de la présomption d’innocence®® et de 1’efficacité de
I’instruction.

La loi pénale djiboutienne étant d’interprétation stricte,®' 1’action publique
s’éteint lorsque la personne en cause est acquittée ou relaxée (bien entendu égale-
ment en cas de déces de la personne poursuivie), c’est-a-dire, qu’elle ne peut étre
poursuivie a raison des mémes faits, méme sous une qualification différente. Cette
régle s’applique tant pour les infractions correctionnelles que criminelles sans dis-
tinctions. Il n’existe pas de jurisprudence en la maticre, mais 1’application du prin-
cipe ne bis in idem semble évidente pour les juridictions djiboutiennes.

86 L’art. 19 du Code Pénal prévoit une exception: le principe ne s’applique pas aux in-
fractions commises hors du territoire de la République pour les cas d’atteintes a la slreté
de I’Etat, méme si elles ont déja été poursuivies et jugées a 1’étranger.

87 Loi n® 60/AN/94 du 5 janvier 1995 dite Code de Procédure Pénale.

8 Art. 78 du Code de Procédure Pénale.

89 Art. 83 et 239 du Code de Procédure Pénale.

% Art. 10 de la Constitution.

ol Art. 4 du Code Pénal.
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II1. Structures étatiques et législation djiboutienne
en matiére de piraterie maritime

A. Structures étatiques chargées des transports
maritimes a Djibouti

1. Au plan ministériel

Jusqu’en octobre 1987, le Premier Ministre était chargé de la tutelle du Port Au-
tonome International de Djibouti (PAID) et des affaires maritimes. En 1987, le
Conseil National de la Mer était institué, sous la Présidence du Premier Ministre.”
Ce Conseil était chargé de définir les orientations gouvernementales dans tous les
domaines de I’activité maritime, notamment en matiére de mise en valeur des res-
sources, de développement du transport maritime sous pavillon national, de promo-
tion des métiers liés a la mer, d’aménagement et d’utilisation de I’espace maritime
et du littoral, de la sécurité des activités maritimes et de la protection du milieu
marin.

De 1987 jusqu’en octobre 2001, la compétence ministérielle des affaires mariti-
mes a été conférée au Ministre du Port et des Affaires Maritimes car le secteur ter-
tiaire de l’activité du port de Djibouti prenait une place prépondérante dans
I’économie du pays (depuis I’indépendance nationale, les ressources financiéres
tirées de 1I’exploitation du port sont les plus importantes pour la jeune République).
La Direction des Affaires Maritimes conservait, quant a elle, toutes ses prérogati-
ves, mais était dorénavant placée sous ’autorité du Ministre du Port.

Depuis, le ler octobre 2001, la loi portant organisation de 1’administration du
Ministére de I’ Agriculture, de I’Elevage et de la Mer, chargé des Ressources Hy-
drauliques attribue au Ministre de 1’ Agriculture la compétence du secteur des affai-
res maritimes.”® L’autorité Ministérielle du Port Autonome International de Djibou-
ti est exercée alors par le Ministre des Transports et de I’Equipement remplagant le
Ministére du Port et des Affaires Maritimes.

Enfin, en 2003 la loi portant sur 1’organisation du Ministére de 1’Equipement et
des Transports confére a ce ministére I’autorité sur la direction des affaires mariti-
mes ainsi que la tutelle du Port Autonome International de Djibouti.”*

92 Décret n° 87-052/PR/PM du 5 juillet 1987.

3 Loi n® 142/AN/01/4¢éme Loi portant organisation de I’administration du Ministére de
I’ Agriculture, de I’Elevage et de la Mer, chargé des Ressources Hydrauliques du ler octo-
bre 2001.

% Loi n° 5/AN/ 03/5éme Loi portant organisation du Ministére de I’Equipement et des
Transports et fixant leurs attributions; 1’art. 8 énonce les départements de 1’administration
centrale de ce ministére dont bien siir, la Direction des Affaires Maritimes.
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2. Au plan de la direction civile

Par décret n° 82-044/PR/PORT du 8 juin 1982 a été crée le Service des Affaires
Maritimes en République de Djibouti. Sa compétence s’étend a toutes questions se
rapportant a la gestion et au statut de la navigation maritime des navires et des ma-
rins. II participe au contrdle de I’exploitation du domaine public maritime. Les ma-
tiéres relevant de sa compétence sont celles précisées par la loi portant sur le Code
Maritime de 1982.% Ce service est placé sous la tutelle du Ministére du Port et des
Affaires Maritimes.

Puis, le 10 février 1991 par décret n° 91-018/PR/MPAM, il était créé la Direction
des Affaires Maritimes au sein du Ministére du Port et des Affaires Maritimes.
Cette direction, directement sous ’autorité du Ministre du Port, avait en charge de
traiter toutes les questions relatives au droit de la mer dans les eaux nationales et
internationales, de la prévention et de la répression de toutes les infractions a la
législation nationale et internationale ainsi que de la protection des eaux territoria-
les et de leurs rivages. Cette Direction des Affaires Maritime est établie en lieu et
place du Service des Affaires Maritimes.”®

Enfin, le décret n® 2006-0202/PR/MET du 10 aotit 2006, confie a la Direction
des Affaires Maritimes, en sus de ses précédentes attributions, la gestion et
I’exploitation de tout navire d’Etat destiné aux transports des passagers et des mar-
chandises dans la limite des eaux territoriales.

3. Au plan de la direction militaire

C’est par décret n° 80-126/PR du 30 octobre 1980 que la République de Djibouti
créait la Prévoté Maritime composée de personnels militaires de la Gendarmerie
Nationale,”” constituée d’une brigade du port et d’une brigade maritime. Cet organe
a pour compétence, I’exercice de la Police Judiciaire,”® le contréle des navires et
des boutres étrangers et la surveillance de la zone maritime portuaire.

9 Cf. infra 111.B.1.a. concernant le Code Maritime.

9 Art. 5 du décret n° 91-018/PR/MPAM du 10 février 1991. Le 2 novembre 1994, le
décret n° 94-0146/PR apporte quelques modifications au décret précédent de 1991 pour
compléter les compétences de cette Direction des Affaires Maritimes.

97 La Gendarmerie Nationale a été créée par le décret n° 79-040/PR/DEF du 10 mai
1979. Ce corps a pour mission, entre autres, de correspondre pour les missions de Police
Judiciaire, administrative et participe au maintien de I’ordre, directement avec les Ministe-
res de la Justice et de I’Intérieur.

9% Cf. infra II1.C.1. et II1.C.2. concernant I’exercice de la qualité d’officier de Police Ju-
diciaire et III.C.3.b. concernant la garde-a-vue.
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Par la suite, le décret n°® 85-009/PRE/DEF du 8 janvier 1985 a transformé la Pré-
voté Maritime en Gendarmerie Maritime et le décret n° 2009-039/PRE du 19 fé-
vrier 2009, a créé 1’unité de Gardes-cotes qui remplace la Gendarmerie Maritime.”

Enfin, en vertu de ses obligations édictées a ’article 8 du Code de Conduite de
Djibouti,'” la République de Djibouti a désigné comme national focal point le
sous-directeur des relations bilatérales du Ministére des Affaires Etrangéres et de la
Coopération Internationale. 11 s’agit d’un interlocuteur privilégié dans la lutte
contre la piraterie maritime et les vols a main armée réalisés au large des cotes so-
maliennes.

B. La législation pénale en matiere de piraterie
en République de Djibouti

1. Le crime couvrant le phénoméne de la piraterie maritime

En matiére de répression pénale du phénomeéne de la piraterie, tant le Code Pénal
que le Code Maritime contiennent des dispositions portant sur la piraterie maritime.

a) Dispositions du Code Maritime

L’article 208 du Code Maritime de Djibouti'®' définit les personnes susceptibles
d’étre poursuivies et jugées comme pirates:

Art. 208 Code Maritime

1 Tout individu faisant partie de 1’équipage d’un navire battant pavillon djiboutien, le-
quel commettrait & main armée des actes de dépravation ou de violence, soit envers des
navires djiboutiens ou des navires d’une puissance avec laquelle la République de Dji-
bouti ne serait pas en état de guerre, soit envers les équipages ou chargement de ces na-
vires;

2 Tout individu faisant partie de I’équipage d’un navire étranger lequel hors de 1’état de
guerre et sans étre pourvu de lettre de marque ou de commission réguliére, commettrait
les actes visés a ’alinéa précédent envers les navires djiboutiens, leurs équipages ou
chargements;

3 Tout individu faisant partie de 1’équipage d’un navire de la République de Djibouti
qui tenterait de s’emparer dudit navire par fraude ou violence envers le capitaine.

L’alinéa premier de cette définition de la piraterie par le Code Maritime concerne
les actes perpétrés par des individus faisant partie de I’équipage d’un navire battant
pavillon djiboutien. Dans le contexte de la piraterie somalienne, cet alinéa n’est

% Cf. infra 111.C.1. concernant les Gardes-cotes.
100 Cf. infra IV.B.1. concernant le Code de Conduite de Djibouti.
101" Loi n°® 212/AN/82 du 18 janvier 1982 portant Code des Affaires Maritimes.
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donc guére pertinent. Le deuxiéme alinéa concerne les actes de piraterie commis
par des individus faisant partie de 1’équipage d’un navire étranger (par exemple un
bateau somalien). Alors que 1’alinéa premier prévoit comme victime de la piraterie
des personnes ou biens de la République de Djibouti et de toute puissance étrangere
avec laquelle la République de Djibouti n’est pas en état de guerre, I’alinéa 2 ne
vise que les actes commis a 1’encontre des navires djiboutiens, leurs équipages ou
leurs chargements; et par conséquent un lien de la victime avec Djibouti est néces-
saire.

L’article 208 du Code Maritime de Djibouti définit seulement les personnes sus-
ceptibles d’étre poursuivies et condamnées en tant que pirates. La définition ne
couvre pas ’incitation, la planification et le soutien a des actes de piraterie depuis
un navire capturé a la suite d’un acte de piraterie et aux mains de pirates (commu-
nément appelé ,navire mere™). Les actes commis au large des eaux territoriales
somaliennes, le sont réguliérement a 1’aide du ,,navire mére“. Cette lacune devra
étre comblée en droit interne.

A la lecture de la définition de la piraterie donnée par I’article 101 de la Conven-
tion des Nations Unies sur le droit de la mer, les actes de piraterie reposent tout
d’abord sur ’accomplissement d’un acte illicite de violence ou de détention ou de
déprédation commis par 1’équipage ou des passagers d’un navire privé ou d’un aé-
ronef agissant a des fins privées. De plus, les actes doivent étre perpétrés a
I’encontre du navire en tant que tel, des personnes physiques ou des biens. Enfin,
ces faits doivent se dérouler en haute mer ou dans un espace maritime ne relevant
de la juridiction d’aucun Etat. Pour Djibouti, la piraterie, comme explicitée ci-
dessus, est bien un acte de violence et de déprédation commis a main armée envers
les équipages ou le chargement des navires objets desdits actes. Seules les notions
de ,,commis par un navire privé agissant a des fins privées* sont absentes de la 1¢-
gislation djiboutienne.

Les personnes reconnues coupables du crime de piraterie sont passibles des tra-
vaux forcés ou de la réclusion.'®

b) Dispositions du Code Pénal

Au niveau du Code Pénal, les articles 385 a 387 relatifs au détournement
d’aéronef, de navire ou de tout autre moyen de transport couvrent les actes commis
par les pirates somaliens, notamment s’ils prennent le contréle d’un navire par vio-
lence ou menace de violence. Les articles 385 a 387 du Code Pénal s’appliquent
indépendamment du fait que les actes aient été commis en haute mer ou en mer
territoriale.

102 Art. 209 du Code Maritime.
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Art. 385 Code Pénal

Le fait de s’emparer ou de prendre le contrdle par violence ou menace de violence d’un
aéronef, d’un navire ou de tout autre moyen de transport a bord desquels des personnes
ont pris place est puni de vingt ans de réclusion criminelle.

Art. 386 Code Pénal

L’infraction définie a I’article 385 emporte la peine de la réclusion criminelle a perpétui-
té lorsqu’elle est accompagnée de tortures ou d’actes de barbarie ou s’il s’en est résulté
la mort d’une ou de plusieurs personnes.

Le modus operandi des pirates est de prendre les équipages de navire en otages
(au cours de la seule année 2009 plus que 860 personnes étaient prises en ota-
ges),!” et de demander une rangon aux armateurs des navires contre leur libération
et la restitution du navire.!'® Les dispositions 1égislatives relatives a I’enlévement et
la séquestration'® ainsi que celles relatives a 1’extorsion et le chantage'® seront
potentiellement applicables aux actes des pirates. De méme, les sanctions pénales
portant sur le vol pourront couvrir les actes des pirates.'"’

Bien évidemment, la tentative de crime est punissable. Elle est constituée dés
lors qu’elle s’est manifestée par un commencement d’exécution et qu’elle n’a été
suspendue ou n’a manqué son effet qu’en raison de circonstances indépendantes de
la volonté de son auteur.'®®

2. Champ d’application du droit pénal dans I’espace
et la compétence pour juger

Comme nous ’avons vu précédemment,'” la loi pénale de Djibouti est applica-
ble en vertu du principe de territorialité,''® du principe de pavillon,'!! du principe
de la personnalité active''? et passive,''> et du principe de compétence réelle.'* Si
un acte de piraterie est, par exemple, commis dans les eaux territoriales de la Répu-
blique de Djibouti ou dans la haute mer contre un navire battant pavillon djiboutien

103 International Chamber of Commerce — International Maritime Bureau, Piracy and
Armed Robbery against Ships, Annual Report 1 January — 31 December 2009, p. 25.

104 Voir supra 1.C.

105 Art. 381 a 384 du Code Pénal.
106 Art. 499 a 508 du Code Pénal.
107 Art. 485 a 498 du Code Pénal.
108 Art. 24 du Code Pénal.

109 Voir supra 11.C.2.b.

10 Art. 10 et 11 du Code Pénal.
11 Art. 12 et 13 du Code Pénal.
12 Art. 15 du Code Pénal.

13- Art. 16 du Code Pénal.

114 Art. 19 du Code Pénal.
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ou contre un ressortissant djiboutien, le droit pénal de Djibouti serait alors applica-
ble. Sans un tel lien, les tribunaux djiboutiens ne pourraient exercer leur compé-
tence.

En matiére de piraterie, le droit maritime international énonce le principe de
compétence universelle. Dés lors, tout Etat a le droit de juger des pirates devant ses
juridictions nationales. Pourtant, Djibouti ne fait pas usage de cette ,,permission®
offerte par le droit international coutumier et son droit pénal ne prévoit pas la com-
pétence universelle. Toutefois, le droit interne autorise le renvoi des plaintes devant
les tribunaux d’un autre pays sur la base de conventions d’extraditions. Il faut noter
que ni la Convention des Nations Unies sur le droit de la mer ni le droit coutumier
international ne fait obligation aux Etats de juger des personnes soupgonnées
d’avoir commis des actes de piraterie.

C. La procédure suivie en cas d’infractions a la législation
maritime et les autorités compétentes

Le Code Maritime de Djibouti définit la procédure et les autorités compétentes
en matiére de délits et de crimes maritimes.'"

Art. 211 Code Maritime

Les crimes et délits prévus et réprimés par les dispositions des sections 1 a 5 du présent
chapitre, sont recherchés et constatés soit sur plainte de toute personne intéressée, soit
d’office:

1° Par les capitaines des navires a bord desquels ils ont été¢ commis;

2° Par les représentants qualifiés de I’autorité maritime; '

3° Par les officiers de Police Judiciaire;

4° Par les officiers et les sous-officiers commandant les navires ou embarcations de la
République de Djibouti, les gendarmes, les officiers et maitres de port, les agents des
Douanes et les autres fonctionnaires spécialement habilités a cet effet.

Les articles 212 et 213 du Code Maritime relatifs aux procés-verbaux établis par
les autorités diiment habilitées, font foi jusqu’a preuve du contraire. Cependant,
I’article 214 du Code Maritime prévoit que ,,I’autorité maritime (...) compléte
I’enquéte effectuée par le capitaine ou procéde dés qu’elle a connaissance de

115 Section VI, Chapitre 3, Titre II du Code Maritime.

116 [’exercice de I’autorité maritime ainsi que 1’organisation des affaires maritimes ont
connu plusieurs modifications: voir I11.A.

117 1] faut d’une part en exclure les enquétes et les poursuites en matiére judiciaire car
seuls les officiers de Police Judiciaire et certains magistrats sont habilités a le faire et
d’autre part considérer seulement une autorisation pour les fautes contre la discipline défi-
nie aux articles 150 a 168 du Code Maritime.
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I’infraction & une enquéte préliminaire.''® Elle saisit ensuite le Procureur de la Ré-
publique'!® sauf si elle estime que les faits ne constituent qu’une faute de disci-
pline.”

1. Les Gardes-cotes exercant la fonction de Police Judiciaire maritime

La Police Judiciaire est chargée de constater les infractions a la loi, d’en rassem-
bler les preuves et d’en rechercher les auteurs tant qu’une information judiciaire
n’est pas ouverte.

Tout officier de Police Judiciaire qui est avisé d’un crime ou d’un délit flagrant
se transporte sur les lieux aprés avoir avisé le Procureur de la République.' I
veille a la conservation des indices susceptibles de disparaitre et de tout ce qui peut
servir a la manifestation de la vérité. Il saisit les armes et tout ce qui a servi a com-
mettre le crime ou le délit ou qui était destiné a le commettre, ainsi que tout ce qui
parait en avoir été le produit. Il est interdit a toute personne non habilitée (c’est-a-
dire en ’absence d’un officier de Police Judiciaire) de modifier 1’état des lieux et
d’y effectuer des prélévements quelconques avant la fin des opérations de 1’enquéte
judiciaire.

Les officiers de Police Judiciaire ont compétence dans les limites territoriales
dans lesquelles ils exercent leurs fonctions habituelles. En ce qui concerne les cri-
mes et les délits constatés dans le milieu maritime, notamment la piraterie, ce sont
les officiers et agents de Police Judiciaire des Gardes-cotes qui sont compétent.'?!
11 s’agit d’une brigade maritime spécialisée dans I’investigation dans le milieu ma-
ritime.'?? Les officiers et agents de Police Judiciaire des Gardes-cotes ont compé-
tence judiciaire en ce qui concerne les crimes et délits relevés dans le milieu mari-
time. Ils sont chargés de rechercher et de constater, y compris a bord des navires
qu’ils sont habilités a visiter, les crimes et délits prévus et réprimés conformément
aux termes du Code Maritime qui définit la piraterie dans son article 208. En cas de
constatation d’une infraction, un proces-verbal qui fait foi jusqu’a preuve du
contraire sera établi et transmis au Procureur de la République et a 1’ Autorité Mari-

118 11 faut la distinguer de 1’enquéte préliminaire définie aux articles 61 a 63 du Code de
Procédure Pénale en matiére d’infractions pénales.

119 L’article 37 du Code de Procédure Pénale dispose que ,,Le Procureur République re-
coit les plaintes et les dénonciations et apprécie les suites a leur donner. (...) Toute autorité
constituée, tout officier public ou fonctionnaire qui, dans I’exercice de ses fonctions, ac-
quiert la connaissance d’un crime ou d’un délit est tenu de Iui en donner avis sans délai et
de lui transmettre tous les renseignements, proces-verbaux et actes qui y sont relatifs (...).*

120 Art. 47 du Code de Procédure Pénale.

121" Les Gardes-cotes étaient créés par le décret n° 2009-039/PR portant création d’unité
des Gardes-cotes du 19 février 2009; selon I’art. 9, I’'unité des Gardes-cOtes a comme mis-
sion principale la prévention et la lutte contre la piraterie.

122 Art. 3 et 6 du décret n® 2009-039.
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time par les officiers et agents de Police Judiciaire des Gardes-cotes.'?> Les Gardes-
cotes sont sous la direction du Procureur de la République.'?* Ces agents de I’Etat
sont tenus de se conformer aux dispositions du Code Pénal et du Code de Procé-
dure Pénale.'?

2. Shipriders prévus par la Résolution 1851 du Conseil de S